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‘Tas Journat is published to advance 
sound thinking in the fields of insurance 
law relating to Life, Health and Accident, 
Fire and Casualty, Automobile, and Negli- 
gence, and to review unfolding develop- 
ments of interest and importance. Thus, 
the JourNnat presents timely articles on 
pertinent subjects of insurance law, di- 
gests of recent decisions, comments on 
pending legislation, reviews of legal arti- 
cles in contemporary publications, and 
other features reflecting the changing 
scene of insurance law within its scope of 
coverage. 


In the interest of stimulating current 
thought and frank discussion of signifi- 
cant relevant topics in insurance law, the 
pages of the Journat are made freely 
available. Because of this open policy of 
expression, no editorial responsibility is 
assumed for the ideas and opinions set 
forth. On this basis contributions are 
invited. 


The InsurANcE LAw JourNav is published 
monthly by Commerce Clearing House, Inc., 
214 N. Michigan Ave., Chicago 1, Ilinois, Sub- 
scription Rate: $10 per year; single copies, 
price $1, 
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A Report to The Reader 





OX THE NIGHT that he fought Jersey 
Joe Wolcott, Joe Louis wasn’t the only 
one who received a surprise decision. Con- 
sider the case of Roey’s Bar and Grill. 

To stimulate trade in the sale of his 
stimulants, Roey installed a TV set, and 
on the night of the Wolcott-Louis fight it 
looked like it was going to pay for itself. 
The SRO sign was obscured by the cus- 
tomers who came to bend an elbow and 
watch what turned out to be the most 
talked-of fight decision since the long-count 
affair in Chicago. The TV set might have 
paid off had it not been for one little mis- 
placed drink. 

A certain customer elbowed his way into 
Roey’s place and, being a determined guy, 
finally reached the bar. It must have been 
to get himself a drink, because he picked 
the most disadvantageous place from 
which to see what was going on on the 
TV screen. He squeezed himself to the 
part of the bar counter where the top is 
formed by a hinged section that may be 
raised to permit the bartender to get in 
behind the bar. Here he was served with 
drinks—which proved to be a mistake some- 
thing like the one Louis made in the fourth 
round; only Roey got slapped around a bit 
with legal writs. 

Now, what happened was bound to hap- 
pen, for nobody can slap Joe Louis around 
without causing a lot of oh’s and ah’s from 
some of the betting gentry, and when it was 
tough going for Joe there was a lot of moan- 
ing, even in Roey’s place. This piqued the 
curiosity of our drinker at the end of the bar 
and he leaned far out on the bar counter 
to get a view of what was going on on the 
screen and the bar gave way. The cus- 
tomer, like Louis, found that the floor came 
up and hit him, but unlike Louis, the cus- 
tomer didn’t get off the, floor right away. 
When he did, he was in no condition to go 
on to win the decision that night. He had 
broken his wrist, so he postponed his fight 
to another day and place, and not before a 
judge chosen by the New York State Ath- 
letic Commission, but before a member of 
the New Jersey judiciary. 

The way Roey looked at it was that, if a 
guy was going to order his drinks at the 
end of the bar and lean over the counter 
and bust the hinges, he got what was com- 
ing to him. He should not go about the 
country taking generous bartenders into 
court over a little thing like a broken wing. 
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“I’m not negligent,” says Roey to the 
court, “Judge, he is the guy who is negligent.” 

The court sermonized something like this: 
The customer was served on the counter; 
therefore the counter was being used for a 
bar, against which it could be reasonably 
expected that customers would lean—and 
when customers are invited into the place 
by TV, good drinks, low prices, etc., there 
is a duty to render the premises safe. Fur- 
ther, there is a duty to refrain from any act 
which might make the invitees’ use of the 
premises dangerous to the invitee. Roey 
probably felt like Wolcott did, that he got 
a poor decision. 

The decision doesn’t answer the most im- 
portant question: If it be dangerous and 
expensive, because of having to pay for 
broken wrists, to have these little counters 
on hinges as a part of the bar, how are you 
going to get the bartenders back on the 
mixing side? We suggest that enterprising 
cocktail bars rig up a winch and hoist the 
barkeeper over when it is time to go to work. 


Murder and the Actuary 


Actuarial digestion, never too good these 
days with even the best of food, received a 
large and sickening bolus for ingestion re- 
cently. The “bolus” is the possibility that 
a negligence-liability insurer may be respon- 
sible in damages for an act of its policyholder 
which constitutes second-degree murder. 
That possibility is apparent in a petition 
now on file with the Supreme Court of the 
United States. (Petition for a writ of cer- 
tiorari, Beverage, Administrator, et al. v. Farm 
Bureau Mutual Automobile Insurance Com- 
pany, Docket No. 569, Supreme Court of the 
United States, October Term, 1949.) 

The case giving rise to the petition involved 
one Marvin Luther Wagner, who owned 
and operated a Chevrolet truck upon which 
he was issued a policy of liability insurance 
on October 23, 1946. Subsequently, on April 
19, 1947, while the policy was in force, Wag- 
ner, while operating the truck, drove it into 
an automobile having five occupants. Three 
of the occupants were killed, the other two 
seriously injured. 


The insurer had agreed to conduct Wag- 
ner’s defense in any suit for damages brought 
against him, even if the claim was “ground- 
less, false, or fraudulent.” Consequently, in the 
damage suits brought against Wagner in 
the Virginia court by the injured parties 
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and by the represéntatives of the deceased, 
counsel employed by the insurance company 
entered his appearance as counsel for Wag- 
ner and pleaded the general issue. 


Before any further action in these suits 
was taken, Wagner was indicted and tried 
on a charge of having wilfully and inten- 
tionally driven his truck into the automobile. 
He was convicted of murder in the second 
degree and sentenced to ten years in prison 
for having thereby caused the death of one 
of the occupants. Following the convic- 
tion of Wagner, counsel for the insurance 
company requested and was granted leave 
by the court to withdraw as counsel of 
record for Wagner in the actions for dam- 
ages against him. 

After the insurance company’s withdrawal 
from the damage suits, those actions came 
on for trial. Wagner offered no evidence 
in defense. The jury in each case rendered 
substantial verdicts against Wagner on the 
sole ground of his negligence. Executions 
against Wagner issued on these judgments 
were returned unsatisfied, and thereupon 
the judgment creditors called upon the in- 
surance company for payment to the amount 
of its policy, as provided for by the statutes 
of Virginia. 

The insurance company, an Ohio corpo- 
ration, then instituted proceedings in the 
United States District Court for a declara- 
tory judgment to the effect that it was not 
liable on the judgment, and sought to en- 
join the injured parties from instituting 
actions against the company to collect any 
part of the judgments. 

By the terms of the policy, the insurance 
company had promised “to pay ... all sums 
which the insured shall become obligated 
to pay by reason of the liability imposed 
upon him by law for damages . . . because 
of bodily injury caused by accident 
and arising out of the... use of” Wagner’s 
truck. This provision (Coverage F) was 
qualified, however, by a later paragraph 
which excluded intentional injury by the 
insured from the coverage of the policy by 
providing: “Assault and battery shall be 
deemed an accident unless committed by 
or at the direction of the insured.” 


On these facts, the District Court (Farm 
Bureau Mutual Insurance Company v. Ham- 
mer et al., 83 F. Supp. 383 (DC Va., 1949)) 
entered judgment for the injured persons 
because (1) the liability imposed upon Wag- 
ner by law as represented by the state court 
judgments is precisely the “liability imposed 
by law upon” Wagner which the insurance 
company had bound itself to pay; and (2) 
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in any event, with notice and opportunity 
to defend for Wagner and in the absence 
of fraud and collusion, the insurer was 
estopped by the state court judgments from 
denying that the injuries in question were 
caused by Wagner’s negligence. 

The Court of Appeals (Farm Bureau Mu- 
-tual Insurance Company v. Hammer et al., 32 
CCH AvutomosiLe Cases 675, 177 F. (2d) 803 
(CA-4, 1949)) reversed the judgment of the 
District Court and held in effect that (1) the 
policy is one which promises only to pay 
for “injuries caused by accident”; (2) in- 
juries caused by an intentional act of the 
insured are not “caused by accident,” and 
to decide otherwise would be contrary to 
public policy; and (3) the insurance com- 
pany was not estopped by the state court 
judgments from asserting that Wagner was 
not a negligent wrongdoer because the com- 
pany could not, in defending Wagner in the 
state court actions, have shown that Wag- 
ner was an intentional wrongdoer. 

One of the judges on the Court of Appeals 
dissented, and the case is now before the 
Supreme Court on petition for writ of 
certiorari. 

The petition asserts that “no decision, 
federal or state, sanctions the avoidance of 
estoppel by judgment permitted by the 
Court below”; that “the decision of the Court 
of Appeals is concerned in the main 
with distinguishing many authorities against 
it’; and that in consequence of the Court of 
Appeals’ decision, “the imminence of a 
probable return to liability in the state court 
for the insurer and no liability for the in- 
surer in the federal court is apparent.” 


Code of Uniform Practices 
Regarding Hospital Records 


The New York State Bar Association 
Committee on State Legislation, in conjunc- 
tion with commitfees of the Greater New 
York Hospital Association and the Hospital 
Association of the State of New York, is 
considering a joint recommendation to the 
Judicial Council for a reform in the law 
concerning hospital records. 

The recommendation, in the form of a 
Uniform Code of Practices, is intended to 
eliminate the confusion and difficulty now 
attendant upon the inspection, production 
and courtroom use of such records, par- 
ticularly in negligence and compensation 
cases. The proposed code would establish 
rules and regulations governing the avail- 
ability and certification of patient’s hospital 
records. If adopted, it is believed that the 
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code would facilitate both the settlement 
and trial of lawsuits and would be of great 
benefit to clients, lawyers and_ hospital 
authorities. 


One of the more important suggestions 
is a plan whereby hospital authorities, on 
proper request, would furnish abstracts or 
photostatic copies of a patient’s record to’ 
authorized parties to the controversy. In 
the event of a trial, a method of making 
the original record available is provided, 
and, by means of proper certification, much 
preliminary testimony as to the authenticity 
of the record would be eliminated. 


Metropolitan area members of the State 
Bar Committee are: Henry J. Kennedy, 
Chairman, New York City; Max Ehrlich 
and Sidney F. Strongin of Brooklyn; Wil- 
liam J. Morris, Jr., of Far Rockaway; and 
Charles B. Brophy, Charles W. Dibbell, 
John F. Dooling, Jr., Thomas B. Fenlon, 
John F. X. Finn and James T. Henehan, 
of New York City. 

Upstate members are: Chester Wood of 
Albany; Robert W. Bascom of Fort Ed- 
ward; Arthur M. Beach, Alan J. Flattery, 
William J. Lloyd and Charles A. Schoeneck, 
Jr., of Syracuse; George G. Coughlin of Bing- 
hamton; James A. Fitzpatrick of Plattsburg; 
David E. Jeffrey of Lockport; Walter L. 
Miller of Jamestown; J. Boyd Mullan of 
Rochester; and Regis O’Brien of Buffalo. 


The sixteen “Recommendations for a Code 
‘of Uniform Practices Governing the Use 
of Hospital Records in Litigation Matters” 
are as follows: 


“1, Attorneys, upon presentation of the 
authorization of the patient, or guardian, in 
the case of an infant, will be permitted to 
inspect the patient’s medical record, subject 
to conditions and regulations prescribed by 
the hospital, including a service fee if 
demanded. 


“2. It shall be considered improper to 
make any alteration or to remove any part 
of the record or to take it out of the room 
in which such record is being inspected. 


“3. It shall be deemed improper for the 
attorney in whose behalf the record is being 
examined to subpoena as a witness any 
member of the medical staff or other per- 
son associated with the hospital in connec- 
tion with such record, without his consent. 


“4. The hospital! will prepare an abstract 
of the patient’s record, upon authorization 
of the proper person and the payment of 
the hospital’s customary charge for such 
service. 
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“5. Where specifically authorized, the hos- 
pital will prepare or have prepared a photo- 


static copy of the record, the charges 
therefor to be paid to the hospital in advance, 
including a service fee if demanded. 


“6. The hospital agrees to accept a sub- 
poena duces tecum by registered mail, accom- 
panied by the proper fee by check, money 
order or cash, for the production of a hos- 
pital record, provided such mail is received 
by the hospital at least 24 hours before the 
time for production, nor more than one week 
prior to such date. 


“unr 


7. The hospital agrees to deliver such 
record to the hospital record clerk desig- 
nated by the presiding justice of the court 
not later than the return date and time in 
the subpoena, provided such court clerk 
signs a receipt for the record. 


“8. It shall be considered unethical for 
an attorney to subpoena a record in a case 
which has not been placed upon the cal- 
endar of the court and is not expected to 
be on the ready calendar for. trial on the 
date for which it has been subpoenaed. 


“9. It shall be considered an abuse of 
process for an attorney to use a subpoena 
duces tecum as a device for obtaining an un- 
authorized inspection or to make a copy of 
a hospital record of any person who has 
been treated in the hospital. 


“10. It shall be considered unethical for 
an attorney or his representative to remove 
or have removed a hospital record delivered 
to the court from the courthouse without 
the consent of the hospital authorities. 


“11. It shall be considered unethical to 
offer to or pay any fee or other compensa- 
tion to the person delivering the record 
to the court, to permit the removal of such 
record from the courthouse for any purpose, 
without the consent of the hospital authorities. 


“12. The subpoena duces tecum, if served 
by mail as aforesaid, shall have endorsed upon 
it and subscribed by the attorney or his 
duly authorized agent: “This record is be- 
ing subpoenaed pursuant to the Code of 
Uniform Practices for Hospital Records.” 

“13. The court shall designate one of the 
clerks as the hospital record clerk to receive 
the record in a sealed envelope and to sign 
a receipt for such record. 

“14. The record is to be delivered to the 
attorney upon his certification that the case 
has been assigned to a part for trial or is 
on the ready calendar for that day, and to 
sign a receipt agreeing to return the record 


(Continued on page 223) 
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H LEGISLATION 


Federal — State 


Frear Bill Would Apply 
to Large Stock Insurers 


Hearings on the Frear Bill (S. 2408) 
were held by the Senate Subcommittee on 
Banking and Currency from February 8 
through 10. The bill would extend all of 
the reporting requirements, proxy regula- 
tions and insiders’ trading provisions of the 
Securities Exchange Act of 1934 to all issuers 
of securities having more than $3,000,000 in 
assets and 300 or more security holders, 
except banks, charitable and educational 
organizations and issuers of exempted secur- 
ities exclusively (governmentals and munici- 
pals). This proposed legislation would apply 
to larger stock insurance companies. 

Under Section 12 (b) (1) of the Securities 
Exchange Act, issuers filing an application 
for registration of a security on a national 
exchange are required to submit to the SEC 
information on the following: 

“(A) the organization, financial structure 
and nature of the business; 

“(B) the terms, position, rights, and priv- 
ileges of the different classes of securities out- 
standing ; 


“(C) the terms on which their securities 
are to be, and during the preceding three 
years have been, offered to the public or 
otherwise; 


“(D) the directors, officers, and under- 
writers, and each security holder of record 
holding more than 10 per centum of any 
class of any equity security of the issuer 
(other than an exempted security), their 
remuneration and their interests in the se- 
curities of, and their material contracts with, 
the issuer and any person directly or in- 
directly controlling or controlled by, or 
under direct or indirect common control 
with, the issuer; 


“(E) remuneration to others than direc- 
tors and officers exceeding $20,000 per 
annum; 


“(F) bonus and profit-sharing arrange- 
ments; 
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“(G) management and service contracts; 


“(H) options existing or to be created in 
respect of their securities; 

“(I) balance sheets for not more than 
the three preceding fiscal years, certified if 
required by the rules and regulations of the 
Commission* by independent and _ public 
accountants; 


“(J) profit and loss statements for not 
more than the three preceding fiscal years, 
certified if required by the rules and regula- 
tions of the Commission by independent 
public accountants; and 7 

“(K) any further financial statements 
which the Commission may deem neces- 
sary or appropriate for the protection of 
investors.” 

The next step in the progress of the bill 
will probably be for the subcommittee to 
meet and vote to report its decision to the 
full committee. No date has been set for 
such a meeting. It is also possible that 


the full committee may hold hearings on 
the bill. 


Health Insurance Blueprints 


The nation’s needs and desires for health 
insurance promise to play a prominent part 
in Congress this year. The Administra- 
tion’s views are embodied in S. 1679, intro- 
duced by Senators Thomas of Utah, Murray 
of Montana, Wagner of New York, Pepper 
of Florida, Chavez of New Mexico, Taylor of 
Idaho, McGrath of Rhode Island and 
Humphrey of Minnesota. S. 1679 proposes 
a compulsory national health insurance 
program to be financed by a tax on all 
United States payrolls and self-employed 
persons at a rate of three per cent (later 
to be increased to four per cent) on the first 
$4,800 of income. Administration would 
be decentralized, with the federal govern- 
ment collecting the compulsory health in- 
surance funds and doling them out to the 
states. Each state would have its own au- 
thority and each community area its own 
plan, run largely by voluntary committees 
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headed by one paid executive. Every pa- 
tient would have the right to select his own 
physician, and every physician the right to 
reject any patient. A doctor would have a 
free choice to join the plant or not. Once 
in, doctors in a community would decide among 
themselves how they should be remunerated : 
on a fee-for-service basis or by capitation, or 
by salary in a group practice. Also, they 
might combine two of these methods or all 
three. 

Following the introduction of S. 1679, 
several measures were offered as substitutes 
or alternatives for national compulsory 
health insurance. These included S. 1581, 
introduced by Senator Taft of Ohio, S. 
1456, introduced by Senator Hill of Ala- 
bama and S. 1969 and S. 1970, introduced by 
Senator Flanders of Vermont. 

Senator Taft proposed federal grants-in- 
aid to states for the purpose of extending 
medical, hospital and dental services to in- 
dividuals unable to pay the full cost. Each 
state which had an approved plan would 
be entitled to an annual allotment of a sum 
bearing the same ratio as the product of the 
population of the state and the square of 
its allotment percentage bears to the sum 
of the corresponding products for all the 
states. The allotment percentage for any 
state would be 100 per cent less that per- 
centage which bears the same ratio to fifty 
per cent as the per capita income of such 
‘state bears to the per capita income of the 
continental United States, except that the 
allotment percentage shall be in no case be 
more than seventy-five per cent or less than 
thirty-three and one-third per cent. 

Senator Hill’s S, 1456 urged taking care 
of medical indigents by using state and fed- 
eral funds to pay their premiums in volun- 
tary plans. The federal percentage for any 
state would be 100 per cent less that per- 
centage which bears the same ratio to fifty 
per cent as the per capita income of such 
state bears to the per capita income of 
the United States. In no case would the 
federal percentage be more than seventy- 
five per cent or less than thirty-three and 
one-third per cent; the federal percentage 
for Alaska and Hawaii would be fifty per 
cent each; and the federal percentage for 
Puerto Rico would be seventy-five per cent. 
The bill provides for over-all participation 
by the state in an amount at least equal to 
fifty per cent of that portion of the total 
amount expended under the state plan dur- 
ing any quarter in furnishing hospital and 
medical care to persons unable to pay sub- 
scription charges. 
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Vermont’s Senator Flanders (S. 1969, 
S. 1970) would add the compromise that 
those who could afford to pay should sub- 
scribe to a voluntary plan, but on a sliding- 
scale plan according to income. His bill 
calls for state health plans which provide 
for health-region authorities. Each health- 
region authority would estimate the “cost 
norm” of the region, which would be an 
estimate of the amount that it would 
normally cost, per beneficiary, cooperating 
health service plans operating in the region 
to provide service benefits. The subscrip- 
tion charges for participating prepayment 
health service plans would be fixed in terms 
of a percentage of the subscribers’ family 
income. The minimum percentage of sub- 
scribers’ family income that might be fixed 
for a participating contract would bear the 
same ratio to three per cent as the allowed 
cost of the contract bears to the cost norm 
of the region. The federal government 
would advance an amount equal to the 
excess of the allowed cost of the contract 
per beneficiary over the estimated subscrip- 
tion income of the contract per beneficiary. 
The advances would be adjusted when the 
actual earned subscription income, the ac- 
tual number of beneficiaries and the actual 
section factors during the quarter became 
known. 

Another compromise suggests a $50 de- 
ductible feature, familiar to automobile in- 
surance. H. R. 6766, introduced by Mrs. 
Reva Beck Bosone of Utah, provides for 
national compulsory health insurance, effec- 
tive after $50 of medical expenses have been 
met by the family. The Federal Securiity 
Administrator would administer the pro- 
gram, but through state boards appointed 
by state medical societies. 

Senator Paul Douglas has also declared 
that he favors a plan providing a “de- 
ductible clause” and that he intends to 
introduce a bill which would have the in- 
dividual pay up to $150 a year and be 
covered only for catastrophic illness. Ad- 
ministration would be on a state basis by 
private nonprofit consumer-representative 
groups. The insurance would meet family 
emergencies, and premiums would be paid 
for by a payroll tax of one per cent—one 
half to be taken out of the income tax of 
those who are self-employed. The insurance 
would cover only catastrophes costing over 
$150, or more than five per cent of the 
family’s annual income, which ever amount 
was smaller. 

A bill offered by Senator Hunt of 
Wyoming (S. 2940) suggests voluntary gov- 
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ernment insurance for prepayment of 
medical, dental and hospital expense for 
anyone desiring to enroll. Avoiding the 
imposition of a specific health insurance 
tax, Senator Hunt would use a deductible 
feature under which the first portion of 
medical expenses up to a certain annual 
limit would be borne by the insured. The 
program would be supervised by a new 
Department of Health headed by a doctor 
who would have Cabinet rank. 

Representative Keating of New York 
(H. R. 6819) would foster private plans by 
providing a federal income tax credit for 
subscription charges for health insurance 
and medical care premiums, in the following 
amounts: 


Adjusted gross income 


of taxpayer Credit allowed 


$2,000 or under 90% 
$2,001—$4,000 . 85% 
$4,001—$6,000 80% 
$6,001—$8,000 75% 
$8,001—$10,000 70% 
$10,001 or over 60% 


The Murray, Taft, Hill and Flanders bills 
were introduced during last year’s session. 
The Hunt, Bosone and Keating bills are 
new measures just recently introduced in 
Congress. 


State Legislation 


The Georgia, Idaho,-: Missouri and 
Wyoming legislatures, which convened 
earlier in the year in regular sessions, and 
the South Dakota legislature, which met in 
special session, have adjourned. All but 
Wyoming enacted legislation which con- 
cerns insurance. 


Kentucky, Massachusetts, Mississippi, 
New Jersey, New York, Rhode Island, 


South Carolina and Virginia are in regular 
California and Maryland are in 
budget sessions; and Arizona and Texas are 
in special session. 


session; 


New License Fees in Georgia 


Before adjourning on February 13, the 
Georgia legislature passed a bill of impor- 
tance to all insurance companies. Effective 
January 1, 1950, there will be a single annual 
license fee of $300, payable on or before 
March 1, for each insurance company and all 
of its agents doing business in Georgia, in lieu 
of all other license fees of these companies 
and their agents collectible by the Insurance 


Legislation 


Foreign companies entering 
the state and companies beginning business at 
any time between January 1 and December 31 
shall pay the license fee in full for the remain- 
ing portion of that calendar year. However, 
local fire insurance companies known as 
farmers county mutuals, doing business on 
the assessment plan and operating in inde- 
pendent divisions of not more than four 
counties to a division, will pay an annual 
license fee of only $25. 


Commissioner. 


The new law also fixes the annual oc- 
cupation tax for each local insurance agent, 
solicitor or subagent and of each general, 
special, traveling state or district agent, 
manager or assistant manager, superintend- 
ent or assistant superintendent, by whatever 
name designated, of any insurance company 
doing business in Georgia at $10 a year, 
regardless of the number of counties or the 
extent of the territory in which the occupa- 
tion is pursued. (H. ®. 316, approved 
February 9, 1950.) 


Other State Legislation 


Burial insurance associations Mis- 
souri has repealed Sections 5451-5456, 
Chapter 33, Revised Statutes of Missouri 
1939, prescribing the method of incorporat- 
ing burial insurance associations. (H. B. 
2080, approved February 11, 1950.) 


County’s highway liability . . . A South 
Dakota amendment authorizes the county 
treasurer, when directed by the board of 
county commissioners, to insure at county 
expense any liability of the county for dam- 
ages arising out of its failure to maintain 
a highway in proper condition. (S. B. 2-X, 
approved February 15, 1950.) 


Group insurance . . . The City of Albany, 
Georgia, has been authorized to enter group 
insurance contracts covering its employees 
and to appropriate funds to pay a portion 
or all of the premium charges. (H. B. 777, 
approved February 8, 1950.) 


Insurance Department . . . The Idaho 
Senate adopted a resolution providing for 
the appointment of a committee to investi- 
gate complaints of irregularities registered 
against the Insurance Department, the state 
purchasing agent, the Bureau of the Budget 
and the Attorney General. (S. R. 1-X, 
adopted February 18, 1950.) 


Investments . . . South Dakota insur- 
ance companies, insurance associations and 
other persons engaged in an insurance busi- 
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ness may invest their funds in the securities 
of municipal housing and redevelopment 
commissions, provided that these obliga- 
tions are secured by a pledge of annual 
contribution or other financial assistance 
from the federal government or one of its 


agencies. 


16, 1950.) 


(S. B. 4X, approved February 


Municipal housing and 
commissions . . . South Dakota’s new 
law providing for the establishment of 
municipal housing and redevelopment com- 
missions empowers these commissions to 
insure any of their real or personal property 
or operations against any risks or hazards. 
As to tort liability, a commission will be 
subject to the same liability as a private 
corporation, but the members of a com- 
mission will not be personally liable for 
torts not committed or directly authorized 
by them. (S. B. 3-X, approved February 
16, 1950.) 


redevelopment 


Participating policies . . . Under Georgia 
law, the board of directors of an insurance 
company, after providing for the reserves 
required by law, may grant policyholders 
the right to participate in the net profits, 
and this right must be plainly stated on 
the face of the policy. A Georgia amend- 
ment has extended this principle to all par- 
ticipating policies issued by any company 
organized under the chapter, whether the 
company is a mutual or stock company. 
(H. B. 113, approved February 8, 1950.) 


Title insurance . . . Any corporation 
organized under Missouri’s general and 
business corporation laws may engage in 
title insurance business upon complying 
with the provisions of Section 6207, Laws 
of Missouri 1947, which governs title in- 
surance. In addition, the corporations will 
be exempt from all other laws concerning 
the capital, deposits and, reserves required 
of insurance companies. (H. B. 2098, ap- 
proved February 10, 1950.) 


Tort actions . . . By virtue of a Missouri 
amendment, mine operators are liable for 
damages sustained by their agents or serv- 
ants, while engaged in their work, arising 
out of the negligence of another agent or 
servant. Contracts limiting the employer's 
liability for damages in the event of injury 
or death of an agent or servant are null 
and void. In the event of an agent’s or 
servant’s death, the cause of action will 
survive to his widow and minor children. 
(H. B. 2135, approved February 11, 1950.) 
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Proposed State Legislation 


Insurance companies operating in Texas 
face a $1,500,000 increase in premium 
taxes, if an emergency tax measure now 
before the special session of the Texas 
legislature is adopted. The administration 
is seeking additional revenue to carry out 
its program of modernization of the state’s 
hospitals and special schools. The omni- 
bus tax measure (H. B. 3) would impose 
an additional ten per cent tax on all sources 
of tax revenue. With reference to the in- 
surance business, the additional tax would 
equal ten per cent of three fourths of the 
normal annual tax on 1950 premiums and 
also a ten per cent tax of two thirds of the 
normal annual tax on 1951 premiums. The 
Texas premium tax rate of 3.5 per cent is 
second only to that of Oklahoma and so 
is already higher than in most states. If 
passed, the new rate might subject Texas 
companies to the retaliatory tax laws of 
other states. 


Other prospective measures of interest 
are: 


Fire insurance . . . In Massachusetts, 
S. B. 237 proposes a change in the fire in- 
surance policy form designed to protect 
mortgagees by altering the opening words 
of the voiding clause. A bill before 
the special session of the Idaho legislature 
would establish a state insurance fund to 
insure all state-owned buildings, property 
and equipment against fire loss. All exist- 
ing fire policies would be canceled and an 
appropriation of $1,000,000 made to create 
a restoration fund effective July 1, 1950. 


Insurance code . . . H. B. 306 in the 
Virginia House would authorize the Vir- 
ginia Advisory Legislative Council to con- 
tinue and complete its study and revision of 
the insurance laws of Virginia. The Council 
had been unable to complete its work on the 
insurance laws in time for consideration 
by the current session of the legislature. 


Insurance records ... A New Jersey 
bill (H. B. 113) would provide for the 
photographing of insurance records filed 
pursuant to the requirements of the rating 
law (Chapter 27, Public Laws 1944) and for 
the destruction of tthe originals. 


Taxation . . . The New Jersey House 
will deliberate upon a bill (H. B. 190) pro- 
viding for retaliatory fees, taxes and regu- 
lations against foreign insurance companies, 
where the foreign state charges New Jersey 
higher fees than New Jersey charges the 
foreign insurance companies. 
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Its Meaning and Significance 


By HARMON ACKERMAN 


WILL THE LESSONS OF THE PAST, 
THE EXPERIENCE OF THE PRESENT 
PROVIDE RULES FOR THE FUTURE? 


T THE OUTSET, it may be best to 

define the word “insurance.” This is not as 
simple as our office dictionaries would lead 
us to believe. In People ex rel. Kasson v. 
Rose, 51 N. E. 246, 174 Ill. 310, we can find 
several definitions of insurance. It seems 
there are as many definitions as there are 
courts of law.’ The United States Supreme 
Court, in a recent case, simplified the defini- 
tion by stating that insurance is “Risk shift- 
ing and risk distribution.”* Such may be 
its ultimate process, but by no means does 
it accurately reflect the meaning of the word. 
Professor Couch, in his Cyclopedia of In- 
surance Law (Volume 1, page 5), speaking of 
an insurance contract, tells us that “a con- 
tract of insurance is in its nature aleatory, 
voluntary, executory synallagmatic, condi- 
tional, and personal, and, except as to life 
and accident, that it is one of indemnity.” 

The expression insurance is derived from 
the Latin word securis (to protect or free 





1Chicago Bonding & Insurance Company v. 
Oliner, 115 Atl. 592; Physicians Defense Com- 
pany v. Cooper, 199 F. 576; State of Indiana 
v. Willett, 86 N. E. 68; Meyer v. Bank of 
America, 69 Pac. (2d) 868; People ex rel. Daily 
v. May Credit Service Corporation, 162 App. 
Div. 215 (N. Y.), aff'd 212 N. Y. 561; 36 Co- 
lumbia Law Review 456; St, John v. American 
Mutual, 13 N. Y. 31. 

2 Helvering v. Le Gierse, 312 U. S. 531. See 
criticism in Day v. Walsh, 132 Conn. 5. 

* New Standard Dictionary, p. 2214. 
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from danger, risk or hazard).’ Like all 
descriptive words insurance is not static and 
takes on meanings necessitated by its use 
in common parlance of the day. The law 
is usually not fond of definitions.‘ Justice 
Holmes saw the failure of being bound by 
definitions and stated: ° 


“A word is not a crystal, transparent and 
unchanged, it is the skin of a living thought 
and may vary greatly in color and content 
according to circumstances and the time in 
which it was used.” 


A stereotyped statutory definition of in- 
surance is not infallible and sometimes is 
a hindrance. Times change, definitions change 
and terminologies change.’ Courts slavishly 
bound by a statutory definition are prone 
to reach unsatisfactory results." The courts 
in states having no statutory definition 
usually let changing society dictate its 
meaning.” 


‘State of Missouri v. Citizens B. A. of Saint 
Louis, 6 Mo. App. 163. 

5’ Towne v, Hisner, 245 U. S. 418, 425. 

* Historical note to Section 46, Insurance Law 
of the State of New York; Attorney General 
v. Osgood, 249 Mass. 473. 

‘California Physicians’ Service v. Garrison, 
172 Pac. (2d) 4; Transportation Guarantee Com- 
pany Ltd, v. Jellins, 174 Pac. (2d) 625. 

* Ollendorf Watch Company v. Pink, 279 N. Y. 
32; State ex rel. Duffy v. Western Auto Supply 
Company, 16 N. E. 256, 134 Ohio 163. 
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Insurance grew out of an economic need 
of society.” While our ancestors lived in 
caves and roamed the earth there was no 
need of insurance protection; man hunted 
and fished for just enough to supply the 
daily needs of his family. He was satisfied. 
To be a little facetious, Eve was tempted to 
eat the “Big Red Apple”; immediately she 
yearned for the covering of her neighbor.” 
To keep peace in the family man traded his 
cherished, elaborately carved stick for the 
covering used by his compatriot. 

Then came a time when the families were 
many, and they all had desires for food, 
shelter and covering. Man, in search for 
the needs and desires of his family, found 
that some animals could be domesticated; 
certain woods were more useful for his 
purpose than others; and different varieties 
of edible greens gréw according to climate, 
very often in overbundance. He learned to 
exchange his surplusage with his friends 
and neighbors. 

At the dawn of the Egyptian civilization 
man became a trader. The Babylonian civil- 
ization that followed left some proof of his 
ability to trade. We learn that there was 
,an over supply of woven cloth, wood and 
metal ornaments and farm products.” This 
surplus was freighted over the deserts by 
fleets of camels which, on their return, 
brought back raw materials, minerals, food 
and ornaments in exchange.” ‘These trans- 
actions were not very happy ones for the 
fleet owner. True, he shared equally in the 
profits with the shipper, but he bore all the 
risks of the voyage. He, his family and 
all his possessions were regarded as security 
for the cargo. A loss not replaced meant 
slavery for the caravar owner and _ his 
family. Society refused to countenance such 
a result and clamored for a change; and a 
change did take place. The fleet owner 
received a smaller share of the profits and in 
return, in the event of a loss without his 





®*pr. F. E. Wolfe, Principles of Property 
Insurance, pp. 7-11; but see Commonwealth ex 
rel. Attorney General v, Equitable Beneficial 
Association, 137 Pa. 412, 419. 

1% Desire is a fundamental principle of eco- 
nomics (Spahr and others, Hconomic Principles 
and Problems (Fourth Edition), Volume 1, 
Chapter V, p. 85). 

uC, F. Trenerry, The Origin and Early His- 
tory of Insurance, p. 5. 

12 Ibid., pp. 5-6. 

13 Code of Hammurabi (2250 B. C.). 
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negligence or connivance, he could swear off 
his obligation.” The trader, with a larger 
share of the profit, could now take the risk 
himself, and he waxed fat. 

The same system was applied by the 
Phoenicians in their sea trade. The Rhodians 
evolved the law of “general average.” This 
law gave all concerned a fairer deal. In the 
event the ship’s master had to sacrifice the 
ship, the freight or the cargo to save one 
or the other, all had to contribute their 
proportionate share of the loss.” 


Early Forms of Insurance 


Although the Romans were great con- 
querors, they were not great traders. How- 
ever, we learn that they had burial societies 
which were a form of insurance.” In the 
Roman Empire when a crop failure brought 
famine in its wake, the reigning Emperor 
set up a fund which guaranteed shipmasters 
against possible loss, due to enemy act or 
other sea perils, while they were carrying 
food relief to the stricken area.” 

Florence, Naples and Genoa in Italy and 
Lisbon and Oporto in Portugal were great 
trading cities during the fourteenth century 
and flourished in glory. In order to keep 
their merchant fleets moving and their econ- 
omy in play, laws were promulgated setting 
up funds from which were paid losses 
caused by perils of the sea. All shippers, 
traders and ship owners were taxed a small 
percentage of their profits for the establish- 
ment of these funds. These cities prospered 
because the capital losses caused by sea 
perils were replaceable by these funds.” 

In Germany, France and England, the 
Guild, as early as the sixth century, provided 
funds by assessment of its members, to 
replace capital losses caused by fire. Later 
villages did the same for their residents. 
Villages combined with other villages for 
the same purposes.” Man found that, every- 





™ Pardessus, Us et Coutwmes de la Mer, 
p. 222. 

%C, F, Trennery, op. cit., p. 19. 

%* Tbid., pp. 109, 119. 

The New England Marine Insurance Com- 
pany v. Dunham, 78 S. Ct. 90; Vance on In- 
surance, Chapter 1, pp. 8-18. 

* Toulmon Smith, English Guilds, pp. 5, 7, 
9, 229, 230, Chapters LV (Craft Guilds), CXIV; 
Walford, Insurance Cyclopedia, Volume V, 
p. 343. 

% Walford, op. cit., Volume V, p. 253. 
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thing being equal, the larger group helped 
to lessen the burden of risk. The number 
of fire losses in the group did not necessarily 
double when the group was doubled, or 
triple when the group was tripled. The 
people of this time may have had some 
knowledge of probable variations. It may 
have occurred to them that incidents usually 
increase only by the square root of the 
number of cases.” 

Insurance did not grow like “Topsy”; there 
was a social need for it. Economic necessity 
produced the system of insurance. The 
English common law did not recognize an 
insurance contract until 1601, when the “Act 
of Queen Elizabeth” was proclaimed.” The 
existence of insurance contracts and their 
value to the merchants were fully recog- 
nized by this Act of Queen Elizabeth. 

The disasterous fire in London in 1666 
caused a tremendous capital loss.” Mer- 
chants were forced into bankruptcy and 
were imprisoned for nonpayment of debts. 
In order to protect itself from severe capital 
losses caused by fire, society had to find 
some means of safeguarding itself against 
this hazard. Insurance was the method 
or device used for this purpose. Our modern 
system of insurance is an outgrowth of the 
organizations then formed by various groups 
of merchants to protect themselves against 
capital losses due to fire.“ Manufacturing 
and commerce prospered because uncertainty 
was replaced with certainty. The Communist 
governments have not discontinued this form 
of replacement of capital or economic loss. 
In fact they have several state systems of 
compulsory insurance in addition to volun- 
tary state-controlled plans of insurance.” 


Defining Insurance 

There is no dividing line between the 
social and economic need for this system of 
insurance. Without it progress cannot go 





2» J. M. Keynes, Bernoulli Theorem, A Trea- 
tise on Probability, p. 340. 

21 43 Elizabeth, C. 12 (1601). 

22 Walford, op. cit., Volume IV, p. 31. 

2U. S. v, South-Eastern Underwriters Asso- 
ciation, 4 CCH Fire and Casualty Cases 828, 
322 U. S. 533, 539-540. 

“FF, L. Hoffman, Insurance Science and Eco- 
nomics, pp. 45, 140. 

* The Hastern Underwriter, May 23, 1947, 
p. 3; Heonomic Review of the Soviet Union, 
June 1, 1931, p. 249; The Review, January 13, 
1928, p. 34 and August 6, 1948, p. 506; Polish 
Institute Actuaries, June, 1930; Wiadomosci 
Ubezpiecteniowe (Insurance News) No. 9, Vol- 
ume III, September, 1949. 

% Kulp, Casualty Insurance (Revised Edition, 
1942), pp. 10-11. 

7 Dr. A. H. Willett, The Economic Theory 
of Risk and Insurance (1901), pp. 105-111. 
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forward. It was founded by a group to 
alleviate the fear of economic loss that 
plagued members of that group. Such a 
group can exist as an industry, a field of 
endeavor, different forms of organizations, 
members of a state, citizens of a nation or 
all the inhabitants of the earth.” The group 
produces a fund by voluntary periodic pay- 
ments, assessments, taxes or other forms of 
contribution which may be direct or indirect. 
This fund is administered cooperatively and 
mutually, by a profit organization, by the 
state or by the nation. The fund is usually 
distributed by the administrative composition. 


It, therefore, behooves us not to be dogmatic 
in our definition of insurance. In fact, it 
would be wiser not to define it at all. If, 
for clarity, we must define the word insur- 
ance, care should be taken to include the 
following: 


“1. A social system, method, scheme or 
device; 

“2. a restoration of capital or economic 
loss due to hazards of the commercial and 
economic world; 

“3. a common fund provided by a group 
or groups of society; 

“4. an administrative body to take care 
of the fund; 


“5. a method of distributing this fund 
when the risk assumed becomes a reality 
and a loss occurs.” 

Insurance organizations are quasi-public 
structures.” The contracts of insurance, as 
well as the organization of issue, affect 
public welfare and are properly subject to 
reasonable regulations by the state.” In- 
surance agreements are called personal con- 
tracts despite the fact that they must contain 
various clauses directed by legislative acts 
of the states. If they do not contain these 
directed clauses, such clauses will be read 
into the insurance agreement.” Caveat emptor 





% McCarter v. Fire Insurance Company, 73 
Atl. 80, 74 N. J. Eq. 372; Oklahoma Benefit 
Life Association v. Bird, 8 CCH Life Cases 
500, 135 Pac. (2d) 994, 192 Okla. 288. 

*® Hartford Insurance Company v, Gibson, 76 
S. W. (2d) 17, 20, 256 Ky. 334; Northwestern 
Life Insurance Company v. Riggs, 203 U. S. 
243; National Insurance Company v. Wanberg, 
260 U. S. 71; Federal Trade Commission, Pro- 
posed Trade Practice Rules for the Mail Order 
Insurance Industry, Release of April 28, 1949; 
Daniel v. Family Security Life Insurance Com- 
pany, 13 CCH Lifé Cases 675, 336 U. S. 220. 

%” Brownell v. Board of Education, 239 N. Y. 
369; Griffith v. New York Life Insurance Com- 
pany, 101 Cal. 627; Franklin v. John Hancock 
Mutual Life Insurance Company, 13 CCH Life 
Cases 348, 298 N. Y. 81; Greenwich Bank v. 
Hartford Fire Insurance Company, 250 N. Y. 
116; Symmers v. Carroll, 207 N. Y. 632; Hagan 
v. Scottish Insurance Company, 186 U. S. 423. 
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does not apply to these contracts," and they 
are not as personal as court decisions would 
lead us to believe.” 


A single commercial transaction, having 
all the attributes of insurance, is not insur- 
ance for it does not involve the group.” 
When the transactions become a regular 
practice, the group becomes involved and 
the law of insurance comes into play.™ It 
is immaterial whether or not the term in- 
surance appears in the contract.” 


Many schemes to circumvent the law of 
insurance have been brought forward without 
success.” An early case reports that a tea 
concern agreed to pay a designated sum 
weekly to any widow whose husband had 
used its tea continuously for a certain period 


% Wood v, Ross, 26 S. W. 148, 149; Campdon 
v. Continental Assurance Company, 157 Atl. 
464, 305 Pa. 253; “It is a cardinal principle 
of insurance law, that a policy or contract of 
insurance is to be construed liberally in favor 
of the insured or his beneficiary and strictly 
against the insurer.”" (44 C. J. P. 166 and 
cases cited.) 

% Wendt v. Servite Fathers, 15 CCH Negli- 
gence Cases 587, 76 N. E. (2d) 342; 332 Ill. 
App. 618; O’Connor v. Boulder Colorado Sani- 
tarium Association, 2 CCH Negligence Cases 
1200, 96 Pac. (2d) 835, 105 Colo. 259; Tanen- 
baum v. Greenwald, 73 N. Y. S. 873; Stromblad 
v. Hanover Fire Insurance Company, 201 N. Y. S. 
67; Merchants v. Smart, 267 U. S. 126; Young 
v. Northwestern Mutual Life Insurance Com- 
pany, 12 Pac. (2d) 285, 40 Ariz. 340. 

% Sisters of Third Order v. Guillawme, 222 
Ill. App. 543; Calumet & Hecla Mining Com- 
pany v. Stafford, 179 N. Y. S. 672; Stern v. 
. Rosenthal, 128 N. Y. S. 711; James v. Mecca, 
181 Pac. 415; Young v. Stephenson, 200 Pac. 225. 

*%S. S. Huebner, Life Insurance (1935 Edi- 
tion), pp. 613; Modern Business (Alexander 
Hamilton Institute, 1948 Edition), Volume on 
Insurance, Chapter 1, pp. 1-17. 

% State v. Beardsley, 92 N. W. 472, 88 Minn. 
20; First National Bank v. National Surety 
Company, 228 N. Y. 469. 

*% Sale of furniture with agreement to cancel 
debt if purchaser dies before full payment is 
made, Attorney General v. Osgood, supra, foot- 
note 6; same as to deed of real property, 
Barna v. Clifford Country Bstates Inc., 258 
N. Y. S. 671; guaranteeing principal and in- 
terest of mortgage, U. 8. v. Home Title Insur- 
ance Company, 285 U. S. 191; Bowers v. Law- 
yers Guaranteed Mostgage Company, 285 U. S. 
182; In re Union Guarantee & Mortgage Com- 
pany, 75 F. (2d) 984; Hamberg v. Guaranteed 
Mortgage Company, 38 N. Y. S. (2d) 165; re- 
placement of glass, People v. Standard Plate 
Glass and Salvage Company, Inc., 156 N. Y. S. 
1012; People v. Roschli, 275 N. Y. 29; bond 
securing performance of contract, Lesher v. 
United States Fidelity and Guaranty Company, 
239 Ill. 502; Van Buren v. A n Surety 
Company, 137 Ia. 490; National Surety Com- 
pany v. Price, 162 Ky. 632; guaranteeing a 
fixed revenue per acre, In re Hogan, 78 N. W. 
1051, 8 N. D. 301; injunction bond signed by 
compensated surety, Title & Trust Company v. 
United States Fidelity & Guarantee Company, 
138 Ore. 467; contract of fidelity, Guarantee 
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of time.” In Pennsylvania, an enterprising 


newspaper agreed to pay $500 to the legal 
heirs of any person killed during a certain 
twenty-four-hour period, if he was carrying 
on his person, at the time of death, a copy 
of the newspaper with his name written in 
a published coupon.* In the field of medi- 
cine, protection offered to the public by 
groups of physicians has been interpreted 
as a type of service contract and is not gov- 
erned by the law of insurance.” These 
Opinions were excellently written, and the 
writer believes that experience and need 
will eventually dictate the final answer. 


In viewing the problems of the nature of 
insurance our courts have at times been 
bound by stare decisis.“ Certain words and 


Company of North America v. Mechanics’ Sav- 
ing Bank & Trust Company, 80 F. 766; Na- 
tional Bank v. National Surety Company, 228 
N. Y. 469; replacing watch lost through bur- 
glary or robbery, Ollendorf Watch Company v. 
Pink, supra, footnote 8; inspecting sanitary 
conditions, Woodward v. Rosendale, 142 N. Y. 
126; kidnap, 51 Attorney General 195 (N. Y., 
1934); payment into common benefit fund for 
the blind, 51 Attorney General, 196 (N. Y.); 
credit guarantee, Tebbets v. Mercantile Credit 
Guarantee Company of New York, 73 F. 95, 
11 N. Y. State Dept. 532 (1917); check-writing 
machine plus guarantee, Attorney General 236 
(N. Y., 1921); sale of cattle food plus agree- 
ment to pay if cattle lost, Attorney General 
236 (N. Y., 1921); life-annuity system, Attorney 
General 214 (N. Y., 1947); defending malprac- 
tice actions, Physicians Defense Company v. 
Cooper, supra, footnote 1; television service 
contracts, New York Law Journal, August 25, 
1949; guaranteeing life of tires, State ex rel. 
Duffy v. Western Auto Supply Company, supra, 
footnote 8; death benefits, National Colored Aid 
Society v. State, 196 N. E. 240; bonds for repay- 
ment of deposits on steamship tickets, Russo 
v. Illinois Surety Company, 125 N. Y. S. 991, 
141 App. Div. 690 (N. Y.); stipulation to pay 
deficiency of profits, National Sales v, Manciet, 
162 Pac. 1055, 83 Ore. 34; furnishing funerals, 
South Georgia Funeral Homes v. Harrison, 184 
S. E. 875, 182 Ga. 60; Oklahoma Southwestern 
Burial Association v. State, 135 Okla. 151, 274 
Pac. 642; see warning by Brendan M. Jones, 
New York Times, July 10, 1949, re advertise- 
ment guaranteeing products; scheme of annui- 
ties, In re Supreme or Cosmopolitan Council of 
Brotherhood of Commonwealth, 193 Misc. 996, 
86 N. Y. S. (2d) 127. 

* Nelson v. Board of Trade, 84 L. T. 565 
(N. S., Eng.). 

% Hensal v. Philadelphia Inquirer, 15 Pa. Co. 
Ct. 463. 

® Jordan v. Group Health Association, 2 CCH 
Life Cases 564, 107 F. (2d) 239, 167 A. L. R. 
323; Commissioner of Banking and Insurance 
v. Community Health Service, 129 N. J. L. 
427, 30 Atl. (2d) 44; 53 Yale Law Journal 162; 
52 Harvard Law Review 809; D. M. Heyman, 
“British Health Plan,’’ New York Times, Jan- 
uary 15, 1950, Magazine Section, p. 12. 

” California Physicians’ Service v. Garrison, 
supra, footnote 7; Calaizzi v. Pennsylvania Rail- 
way Company, 208 N. Y. 275; and there are 
many other types in which the social aspect is 
caught in a legal web. 
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phrases have been taken at their face value ;* 
practical considerations may have dictated 
the court’s opinion. It is not unusual to 
find statements that are not correct. “Every 
policy of insurance is a contract of indemnity” 
is a phrase found in a great majority of the 
opinions rendered by our courts;* whether 
or not this is logically correct is seldom 
questioned. Perhaps if the judge, in writ- 
ing his opinion, were to give us his definition 
of indemnity or the definition upon which he 
bases his decision, we might be able to fol- 
low his logic. 

As stated before, the insurance contract 
is bound up with public interest. It is used 
to replace a capital asset or economic loss 
caused by a hazard which is more or less 
probable or positive during an unknown 
period of time. The loss may be translated 
in money value or actual physical replace- 
ment.” When we speak of money value, 
we speak of it as a norm in the replacement 
of economic loss and not in terms of profit 
and loss. 


Types of Insurance 


Courts have questioned the statement 
“every policy of insurance is a contract 
of indemnity,” only to label the agreement 
an “investment contract,” or a “deposit 
agreement.” “ The cost of these insurance 
agreements, or the premium collected to 
supply the “fund,” contains an element of 
investment.“ The interest factor is used 
to lower the cost of almost all insurance 
contracts. The interest factor of the reserves 
required in insurance is, in many cases, suffi- 
cient to cover expenses of management of 
the fund, plus a profit.“ Annuity contracts 
are designated by our courts as investment 
contracts and not insurance contracts.” The 
facts that these contracts can be sold only 
by organizations complying with the insur- 
ance laws of the several states,* that they 
are based on “tables” complimentary to life 
mortality tables,” that they become payable 
when earning power is lost or greatly re- 
duced, that the group has found a need for 





“1Mr, Justice Frankfurter, dissenting in Con- 
necticut Mutual Life Insurance Company v. 
Moore, 13 CCH Life Cases 47, 333 U. S. SI, 
555, has this to say: ‘‘Words may seek to re- 
Strict a decision purporting to pass on a small 
fragment of what is in truth an organic com- 
plexity to that isolated part. ... A decision 
has a momentum of its own, and it is nothing 
new that legal doctrines have the faculty of 
self-generating extension."’ Carroll v. Local 
No, 269, International Brotherhood of Electrical 
Workers, 31 Atl. (2d) 223, 225, 133 N. J. Eq. 
144; Johnson v. Western Union, 57 S. E. 122, 
124, 144 N. C. 410. 

@ Stanhilber v. Mutual, 45 N. W. 221; Darrell 
v. Tibbitts, 5 Q. B. Div. 560 (Canada); Peabody 
v. Washington, 20 Barb. 339 (N. Y.); 3 Kents 
Com. 371 (Fourth Edition); Ducommurn v. 
Strong, 214 N. W. 616; ‘‘chance’’ and ‘‘prob- 
ability’’ are used interchangeably, although 
chance refers to the future and probability re- 
fers to the past, present and future. 

* The New York Standard Fire Insurance 
Policy reads as follows: ‘It shall be optional 
with the company to take all, or any part, of 
the property, at the agreed or appraisal value, 
and also to repair, rebuild or replace the prop- 
erty destroyed or damaged with other of like 
kind and quality.’’ 

Franklin Fire Insurance Company v. Hamill, 
5 Md. 170; Ramsdell v. Insurance Company, 
221 N. W. 654, 197 Wis. 136; Cussler v, Fire- 
men’s Fund, 260 N. W. 353, 194 Minn. 325; 
Midwood v. Firemen’s Fund, 185 N. E. 674, 
261 N. Y. 381; but see Commonwealth ez rel. 
Hensel v. Provident Bicycle Association, 36 Atl. 
197, 178 Pa. 636; Commissioner v. Fidelity, 312 
Pa. 425; Commissioner v. Witherbee, 105 Mass. 
149; Attorney General v. Farmers, Htc., Insur- 
ance Company, 25 N. W. 81, 18 Neb. 276; Alex- 
andra Restaurant v. New Hampshire Insurance 
Company of Manchester, 6 CCH Fire and Cas- 
ualty Cases 425, 71 N. Y. S. (2d) 515, 272 App. 
Div. 346, affirmed with no opinion 297 N. Y. 
858, permitted double recovery to landlord and 
tenant for destruction of improvements. Query: 
What would the answer be if the contract per- 
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mitted replacement by the insurer? See Minne- 
sota Law Review, Volume 33, p. 82; Appleman, 
Insurance Law and Practice, Volume 4, Section 
2117, p. 11; Abbotsford Building & Loan As- 
sociation v. William Penn Fire Insurance Com- 
pany, 197 Atl. 504, 130 Pa. Super. Ct. 422. 

“ Empire Development Company v. Title Guar- 
antee & Trust Company, 225 N. Y. 53; Crab 
Orchard Improvement Company v. Chesapeake 
& Ohio Railway Company, 115 F. (2d) 277; 
Tebbets v. Mercantile, Credit Guarantee Com- 
pany of New York, supra, footnote 36; Reed 
v. Provident Savings Life Assurance Society of 
New York, 190 N. Y. 111; People v. Security 
L. I. A., 73 N. Y. 114; Suttles v. Railway Mail 
Association, 141 N. Y. S. 1024; Gatzweiler v. 
Milwaukee Electric Railway & Light Company, 
116 N. W. 633, 136 Wis. 341; Home Title In- 
surance Company v. U. 8., SW F. (2d) 107, 
aff'd 285 U. S. 191; Luikart v. Massachusetts 
Bonding and Insurance Company, 129 Neb. 771. 

4 Suttles v. Railway Mail Association, supra, 
footnote 44; Bowman v. Tax Commission, 20 
N. E. (2d) 916, 135 Ohio 295; Price v. Mary- 
land Casualty Company, 294 N. Y. S. 448. 

An Aid to Understanding Financial Reports 
of Fire and Casualty Insurance Companies, (The 
First Boston Corporation, June, 1948). 

* People v. Security Company, 78 N. Y. 114; 
Bartlebaugh v. Pennsylvania Railway Company, 
78 N. E. (2d) 410, 412; Daniel v. Life Insur- 
ance Company, 102 S. W. (2d) 256; Metropolitan 
Life Insurance Company v. Knapp, 193 App. 
Div. 413 (N. Y.), aff'd 231 N. Y. 630; Common- 
wealth v. Metropolitan Life Insurance Company, 
254 Pa. 510. 

*In Re Supreme Council, 86 N. Y. S. (2d) 
127; 193 Misc. 996 (N. Y.); In Re St. Cecelia 
Service Club, 86 N. Y. S. (2d) 733, 194 Misc. 
999 (N. Y.). 

#R, E. Underwood, Hlements of Actuarial 
Science (Fourth Edition) pp. 103-115; Hugh 
O'Neill, Modern Pension Plans, pp. 50-54; Cyclo- 
pedia of Insurance in the United States, 1948, 
p. 667; C. H. Wickens, ‘‘Methods of Ascertain- 
ing Rates of Mortality,’’ Journal of Institute 
of Actuaries (England), Volume 43, pp. 23-84. 


173 





this method of insurance to take care of 
old-age needs and that all society is clamor- 
ing for old-age security have not been given 
sufficient scrutiny.” The need of tax revenue 
was the paramount issue in most of these 


cases.” 


The Treasury Department followed these 
decisions with respect to the “methods of 
settlement” found in life insurance agree- 
ments.” An odd statement is made in a 
Massachusetts case ™—‘“The only possible 
risk that the society took was that the an- 
nuitant might live too long.” An Ohio case 
claimed that the use of methods of settle- 
ment (life annuity payment) was not an 
annuity, but stemmed from the life insurance 
contract." Life-insurance organizations found 
that lump-sum payments to a beneficiary 
were not accomplishing the task of replacing 
the economic loss. The lump-sum payment 
was dissipated due to the business in ex- 
perience of the beneficiary. Various methods 
of settlement were devised to protect the 
inexperienced beneficiary and they are a 
familiar part of life-insurance contracts. The 
life-insurance organizations took on the 
onerous task of trusteeship of these funds 
for the benefit of society. 


Valued policies seem to have upset our 
courts needlessly.” These contracts do not 
fundamentally change insurance concepts. 
The replacement value, or economic loss, 
is stated in terms of money value before the 
event occurs. When the loss does occur 
there is no need of an appraisal as that has 
been made at the time of entering into the 
contract.” The courts may find themselves 
in quandry when they are called upon to 
evaluate depreciation. It will be still more 
* Patterson, Cases and Materials on Insur- 
ance (1932), p. 47. 

%t Helvering v. Le Gierse, supra, footnote 2; 
Daniel v. Life Insurance Company, supra, foot- 
note 47; Succession of Rabouin, 9 So. (2d) 529, 
201 La. 227; Succession of Pedrick, 207 La. 640; 
In Re Newton’s Estate, 32 N. Y. S. (2d) 473; 
Knight v, Finnegan, 74 F. Supp. 900. 

2505 CCH—Standard Federal Tax Reports 
(1950), { 8907. 

%8 Gregg v. Commissioner, 54 N. E. (2d) 169, 
171; Hverett v. Commissioner, 317 Mass. 612. 

% Bronson v. Glander, T7 N. E. (2d) 471, 149 
Ohio State 57; Bowman v, Tax Commissioner, 
supra, footnote 45 





2. 

% Schumacher v. North British & Mercantile 
Instrance Company, 2 F. (2d) 509; Fidelity 
Union v. Mitchell, 249 S. W. 536. 

% Fidelity Union v. Mitchell, supra, foot- 
note 55. 

* Dr. Hans Heymann, Property Life Insur- 
ance (1939). 

% Lesher v. United States Fidelity and Guar- 
anty Company, supra, footnote 36; Van Buren 
v. American Surety Company, supra, foot- 
note 36. 
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difficult when the courts are called upon to 
pass on cases involving “insurance of life 
of property.” These agreements will eventu- 
ally become more understandable and their 
use will become popular in the commercial 
world.” 


It was not so long ago that surety bonds 
guaranteeing the faithful performance of a 
contract and fidelity bonds guaranteeing the 
honesty of an employee were not considered 
insurance.” This fantasy is still used in in- 
surance literature. It required legislative 
fiat to term this need of protection by the 
public insurance.” It was not so long ago 
that burglary insurance was prohibited in 
England because of the claimed moral risk 
involved.” The word “accident” is gradu- 
ally disappearing in liability policies and in 
its place the word “occurrence” is being 
used." Stress is laid on the idea that there 
are no accidents; injury or damage is caused 
by the active or passive acts of man. Public- 
liability insurance certainly has shed old 
legal concepts and has proved a service to 
the general public.” 


Expansion of Insurance Field 


Insurance has brought great comfort and 
surcease to the many. Its growth has kept 
pace with the needs of the group. There 
were times, and, there will be times when 
the state did and will continue to provide 
the necessary insurance. When the required 
fund reaches astronomical figures,” or when, 
because of war, the risk becomes too great 
for any group of organizations to bear, the 
state will furnish the insurance needs of the 
group." At times, the state will have to 








%” First National Bank of Bast Islip v. Na- 
tional Surety Company, 228 N. Y. 469; Tebbets 
v. Mercantile Credit Guarantee Company of 
New York, supra, footnote 36. 

“” Kulp, op. cit., p. 19; S. S. Huebner, Risk 
and Insurance, Chapter XIII; Spahr and others, 
op. cit., Volume 1, p. 273. 

" Southern Surety Company v. Heyburn, 29 
S. W. (2d) 6, 7; Utica v. Hamera, 292 N. Y.S. 
811, 818; Lewis v. Ocean Accident & Guarantce 
Corporation, Ltd., 224 N. Y. 18, 21. 

®‘*The Historical Approach to Public Lia- 
bility Insurance,’’ Journal of Chartered Insur- 
ance Institute (England), Volume 46, part 2, 
p. 151 

® There is at present in the trust fund under 
the Old Age and Survivor Insurance Act over 
eleven billion dollars; fifty million workers are 
in covered employment; forty-three million 
workers are elther fully or currently insured; 
receipts for 1949 were over 1.5 billion dollars. 

“ War risk insurance: see Spectator, August 
8, 1946, p. 5; total risk lability at one time 
exceeded 140 billion dollars; 15 USCA 6068 re- 
Pealed War Damage Corporation; Matson Navi- 
gation Company v. War Damage Corporation, 
74 F. Supp. 705. 
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provide insurance when the commercial world 
fails to comprehend the needs of the group.” 
The complexity of our lives, the complexity 
of business and the complexity of our jobs 
bring new risks for which new types of 
insurance must be evolved. 


South Dakota issued hail insurance to 


protect the farmer against this class of risk.” 


The federal government issues insurance 
contracts to the farmer against failure of 
crops due to the elements.” The farmer also 
obtains insurance against surplusage of 
crop from the federal government, though 
it is not called insurance.” Workmen’s 
compensation acts were passed by many 
states, and state insurance funds were set 
up when the existing organizations did not 
see the feasabiltiy of such acts.* Unemploy- 
ment insurance and old age and survivor 
insurance became federal laws.” Nonoccu- 
pational injury and sickness insurance have 
been provided by the legislatures of four 
states." The fear of forced liquidation of 
banks and the consequent loss to depositors 
brought federal deposit insurance.” During 
two world wars, in order to improve the 
morale of the soldier and his folks at home, 
federal life insurance was introduced.” 


Automobiles brought in their own hazards.” 
In order to protect society against these 
hazards, automobile-liability or financial- 

* New York Central v. White, 243 U. S. 188: 
Ives v. South Buffalo Railway Company, 201 
N. Y. 271; La Lone v. U. 8., 57 F. Supp. 947. 

% Fillbach v. Van Camp, 199 N. W. 246, 47 
S. D. 407 4 

* Federal crop insurance, 7 USCA 1501, etc.; 
Scaife v. Federal Crop Instrance Corporation, 
6 CCH Fire and Casualty Cases 659, 167 F. 
(2d) 152. 

*® Agricultural Adjustment Act, 7 USCA 1282, 
etc.; farm tenant mortgage insurance, 7 USCA 
1001, ete 

*° The United States Supreme Court stressed 
the social rather than the legal view in up- 
holding workmen's compensation laws. Moun- 
tain Timber Company v. Washington, 243 U. S. 
219; Hawkins v. Bleakley, 243 U. S. 210; Digest 
of Workmen’s Compensation Laws (Sixteenth 
Edition) (Association of Casualty and Surety 
Executives). 

Social Security Act, 42 USCA 405; Standard 
Dredging Corporation v. Murphy, 319 U. S. 
306; Perkins v. Pennsylvania, 314 U. S. 586. 

1 Chapter 1200, Rhode Island Laws, 1942: 
Chapter 81, California First Special Session, 
1946; Chapter 110, New Jersey Laws 1948: 
Chapter 600, New York Laws 1949 

™ Federal deposit insurance, 12 USCA 264, 
etc.; war housing insurance, 12 USCA 1736, 
etc.; Billings County, N. D., v. Federal Deposit 
Insurance Corporation, 71 F. Supp. 696. 

™ National Service Life Insurance, 38 USCA 
801, ete.; U. 8. v. Zazove, 13 CCH Life Cases 
218, 334 U. S. 603. 

™ Kulp, op. cit., Chapter 8, p. 162. 

™ Jbid., Chapter 9, p. 199. Financial Re- 
sponsibility Law (N. Y.), Article 6A, Vehicle 
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responsibility insurance became compulsory.” 
In the Province of Saskatchewan, Canada, 
the act practically eliminates the defense of 
contributory negligence and permits the 
court to decide the degree of responsibility 
when two or more tortfeasors are involved.” 
Aviation brought into play new risks.” 
Contracts of insurance have been devised 
for these risks. 


The Future 


Now we are in the Atomic Age and are 
witnessing fresh risks.“ Experience and the 
needs of society will dictate the insurance 
contract of the future; new methods of in- 
surance will be found. Different groupings 
of insurance organizations will take place.” 
The insurance carrier, at one time limited to 
one specialty, is now permitted to write 
insurance in several categories. Some in- 
surance organizations claim that they are 
purely service organizations; their method 
of approach is preventive.” These organiza- 
tions rely on their large engineering and 
supervisory staffs. Although such organiza- 
tions are accomplishing much, the funda- 
mentals of risk-bearing and distribution are 
still the basis of their existence. 


As civilization continues forward addi- 
tional risks and hazards will follow in its 


& Traffic Laws; Shuba v. Greendonner, 2 N. E 
(2d) 536, 271 N. Y. 189; Reitz v. Mealey, 12 
CCH Automobile Cases 829, 314 U. S. 33; Massa- 
chusetts, Motor Vehicle Liability Policies and 
Bond Laws of 1925; Cyclopedia of Insurance 
in the United States, 1948, p. 701 

7% The Contributory Negligence Act of 1944, 
Chapter 23; The Vehicle Act of 1945. Chapter 
98, Section 142; Jackson v. Joel, Volume 1, 
Western Weekly Reports 156 (1948); Yaeger v. 
Heilman, Volume 2, Western Weekly Reports 
135 (1948); Kuchner v. Kuchner, Volume 2, 
Western Weekly Reports 775 (1948); Great 
W. F. Company v. Wentz, Volume 1, Western 
Weekly Reports 30 (1949). 

7 Shank v. Fidelity Mutual Life Insurance 
Company, 1 CCH Aviation Law Reports 1316 
(Minn., 1945); Aviation Industries, Inc. v. The 
East and West Insurance Company of New 
Haven, Connecticut, 6 Fire & Casualty Cases 
1155 (Idaho, 1949); Johnson v. Hastern Air 
Lines, (CA-2, 1949). 

Many floater policies in use today contain 
a clause excepting from liability ‘‘loss or dam- 
age caused by or resulting from any weapon 
of war employing atomic fission or radioactive 
force whether in time of peace or war." 

% North Little Rock Transportation Company, 
Inc. v. Casualty Reciprocal Exchange et al., 
85 F. Supp. 961 (DC Ark., 1949); Spectator, 
February 2, 1949, p. 45. 

5% Report Examination by the Factory Insur- 
ance Association to the Insurance Department, 
State of New York, April 10, 1942; also to the 
Associated Factory Mutual Fire Insurance Com- 
panies, June 10, 1943. 
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wake. New desires, new methods, new for, and will foster new methods of coverage 
experiences and new needs will require new or find new approaches to insurance. 
instruments of insurance. These demands Society has found a system of eliminating 
will be met. Present definitions will become worry and safeguarding itself against serious 
obsolete. New ones will take their places. economic consequences and will approve 


Enlightened organizations will see the need 


= L. M. Rubinow, The Quest for Security, 


pp. 


3, 8, 18; Chapter XL, p. 507 and Chapter 


XLVI, p. 593. 
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COMPANY HEALTH PROGRAMS 


“What can the individual company do... now... to meet the 
problems of health, safety and security” of its employees? Members 
of the California Personnel Management Association and the Per- 
sonnel Section of the Western Management Association were asked 
this question by Joseph F. Morrison, Vice-President, Liberty Mutual 
Insurance Company, Los Angeles, when he addressed a meeting held 
by the two groups during the latter months of 1949. 


Mr. Morrison said: “Management’s responsibility in the indus- 
trial health picture consists of furnishing safe and healthful environ- 
ment, safe materials and working practices, proper placement of workers 
according to their physical and mental capacities, medical supervision 
and guidance on a continuing basis and utilizing all available means 
for the promotion of positive health. It is only by utilizing the 
professional skills and tools available today, that good health will be 
achieved. ... 


“Accident prevention and health programs should be very broad 
in scope and include consideration of all the factors which affect an 
individual’s productive capacities.” Personnel, facilities and equip- 
ment in each company’s health program will depend upon the size 
and pocketbook of that organization, as well as the type of employees 
(number, age, sex, etc.) dominant in the group. It will also depend 
upon the kind of work done by the company and the special hazards and 
diseases to which the particular occupation is liable. Thus, facilities 
can range from part-time nursing and/or medical facilities or a trained 
first-aid worker to a completely staffed and equipped medical clinic 
and laboratory. 


“If we can successfully protect and increase the individual’s 
effectiveness, we will go a long way toward placing our industrial 
economy on a sounder and more productive basis. Employed people, 
and their dependents, are the nation. By solving this problem through 
them, we will have a practical solution to the overall problem of 
national safety. And in doing so management will be taking one of 
the steps which will regain the confidence of the people . . . and it 
will show leadership that does justice to the free enterprise system.” 
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and foster these instrumentalities. [The End] 
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Premium Default 
and Prospective Coverage 


by Payment 


By WARREN E. WOOD and GRIFFIN SMITH, Jr. 


Attorneys, 
Little Rock, Arkansas 





HALLEY v. MUTUAL 
BENEFIT 

rMHE NECESSITY for bilateral action in 

construing insurance contracts was high- 
lighted by a recent decision of the Supreme 
Court of Arkansas in Halley v. Mutual Bene- 
fit Health & Accident Association’ The con- 
struction placed on the terms of a policy by 
the company was held to be without binding 
effect, although frequent notice of such in- 
terpretation was given the assured. While 
conducting insurance business without run- 
ning afoul of the rule announced by the 
court in this decision presents little problem 
if considered, the varying forms in which 
the situation may appear make its recognition 
important and its observance worth while. 

The assured’s policy, a quarterly-term 
health and accident contract, was issued 
September 3, 1940, and premium paid to 
January 1, 1941. The policy contained a 
clause used in the policies of many com- 
panies, which provided: 

“If default be made in the payment of the 
agreed premium for this policy, the subse- 
quent acceptance of a premium by the associ- 
ation shall reinstate the policy, but 
only to cover accidental injury thereafter 
sustained. = 

The policy frequently lapsed for nonpay- 
ment of premium, but in each instance was 
reinstated. With every reinstatement, the 
company mailed the assured a premium 
receipt which stated that the premium had 
been received and would keep the policy in 
force until a specified hour on the first day 
of the next regular calendar quarter. Pre- 
miums were uniformly credited to the frac- 





113 CCH Life Cases 1132, 223 S. W. (2d) 759. 
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tional portion of the month remaining when 
the late premium was paid, and to the next 
two months. In each instance, the assured 
paid a full quarterly premium. In all, eight 
lapses occurred, with resultant reinstatement. 

The final premium was paid on Octo- 
ber 14, 1947, at which time assured received 
a receipt setting forth that the next premium 
would be due on January 1, 1948. She was 
accidentally killed, within the policy’s terms, 
on January 5, 1948. 

The company’s defense to suit on the 
policy by the beneficiary was that reinstate- 
ment was a privilege extended only at the 
insurer’s option; that any condition could be 
attached which it desired to impose; and 
that since the assured had generally paid on 
the due date designated in the receipt, without 
protesting the construction placed on the 
contract by the company, her beneficary was 
bound by the construction. 

Evidence was presented which established 
that in each instance where lapse occurred, 
certain steps were taken by the company to 
secure reinstatement. Letters were peri- 
odically sent to the policyholder and a sepa- 
rate administrative unit was maintained by 
the company to handle reinstatements. It 
was argued that charging for a partial month 
as though it were a full month was justified 
because additional expense was incurred in 
securing reinstatement and the charge was 
necessary to defray it. 

The beneficiary argued that since the policy 
did not contain a provision limiting rein- 
statement coverage to a fractional quarterly 
period, no such limitation could be imposed. 
Coverage, it was said, must be coextensive 
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with the amount of premium accepted by 
the insurer. It was pointed out that the 
receipt was wholly unilateral in character, 
no evidence of assent by the assured being 
offered. There was no express agreement, 
and none could be implied from the assured’s 
silence. 


The trial court (without a jury) reasoned 
that the numerous receipts, issued over an 
extended period of time, charged the assured 
with notice of the construction the company 
placed on the contract, and her failure to 
complain or notify the company that she re- 
jected such construction was sufficient evi- 
dence of concurrence. On appeal, this decision 
was reversed. 

The Arkansas Supreme Court held that 
acceptance of the premium after the policy 
had lapsed created a new contract, prospec- 
tive in operation, and in which coverage 
coincided with premium value. The court 
noted that the receipts, relied on to estab- 
lish agreement between insurer and assured, 
were not signed by assured, nor did the con- 
tract make any reference to the effect to 
be given receipts. Failure of the company 
to include such provision in the policy ne- 
cessitated the conclusion that omission was 
intentional. 


No fundamental change in accepted legal 
concepts is accomplished by the decision. 
Indeed, the reasoning of the court is more 
in accord with accepted principles than was 
the argument advanced by the company. 
Seldom has “silence means consent” been 
accorded judical approval, and there are few 
fields of the law where such doctrine would 
be extended with more reluctance than in 
the field of insurance, at least where silence 
of the assured is ascribed as basis for an 
agreement waiving assured’s rights. 

Practically speaking, there is no mystery 
shrouding the actual understanding of the 
parties in a situation like the Halley case. 
Few assureds take the trouble even to read 
their policies with care, much less the re- 
ceipts issued for premiums. It is highly 
doubtful that the assured in this case paid 
the slightest attention to the admonition in 
the receipt, nor would it be likely that, had 
she read it, the thought would have occurred 
to her that immediate protest would be 
necessary to protect her rights. Pending 
final decision by the Supreme Court, members 
of the local bar were sharply divided as to 
the merit of plaintiff's contentions, and the 
trial judge was likewise committed to what 

? Travelers’ Protective Association of America 
v. Ziegler, 250 S. W. 1115 (1923). 

3’ Lale v. Business Men’s Assurance Company 
of America, 275 S. W. 962 (1925). 
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finally proved to be an incorrect view of the 
law. It would be fantastic, therefore, to im- 
pose upon the policyholder, a layman, the 
duty of analyzing the possible legal questions 
involved and taking action to protect the 
rights of the beneficiary. 

While this was a case of first impression 
in Arkansas, other states have previously 
been called on to decide the question, The 
courts of two of Arkansas’ geographic neigh- 
bors, Texas and Missouri, have had the op- 
portunity presented and have disposed of 
it by following divergent views. Texas 
courts agreed with the insurer;’? Missouri 
courts, with the assured.* Authorities found 
in general works, however, have favored the 
the view adopted by the Arkansas court.* 


Necessity of Bilateral Agreement 


Protective measures by the companies 
have resulted, and in most instances have 
taken the form of changed policy provisions. 
The company issuing the policy which was 
the subject of the Halley case has already 
attempted to provide against future recur- 
rence by inserting a provision in similar 
policies that “Any fractional part of a month 
remaining after the date of reinstatement 
shall be paid for as a full month.” In all 
probability, this sufficiently fills the gap and 
has the added virtue of simplicity. 

A possible solution is adoption of the uni- 
form practice of requiring the assured to 
countersign any receipt containing a recital 
of policy interpretation. This plan is cumber- 
some, and subject to possible objection in 
individual cases that the assured was misled 
into signing something, the effect of which 
was entirely different from the explanation. 

On its facts, the Halley case does not in- 
volve other than health and accident term 
policies, but the result cuts somewhat deeper. 
The necessity for agreement between com- 
pany and assured as to the meaning of 
supplemental documents, supported by clear 
evidence, is made plain, and it is in no 
way limited to the particular type of policy 
before the court. The doctrine can be readily 
applied to fire, life or casualty contracts. 

Where reliance is placed on any writing 
allegedly enlarging or circumscribing the 
original contract, therefore, assent by both 
parties should be clearly signified. 

While by no means revolutionary, the de- 
cision is nevertheless significant and imposes 
necessity for caution in all transactions with 
an assured. [The End] 

*32 Corpus Juris 1165, 167 A. L. R. 340, 77 
A. L. R. 353. 
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The Litigious Phrase: 
“Arising out of” Employment 


The author, a member of the Boston 
bar, is editor-in-chief of the NACCA 
Law Journal, which is published by 
the National Association of Claim- 
ants’ Compensation Attorneys. This 
article is reprinted, with permission, 
from the May, 1949 issue of that 
Journal 


We workmen’s compensation laws 
were first enacted, it was hoped that 
injured workers would escape the mass of 
litigation which surrounded the common- 
law employer-employee cases. More than 
a generation has since elapsed, and that 
hope has withered. 

For a judge, lawyer or layman to try to 
read all the cases comiyg down annually 
in workmen’s compensation alone is an 
almost impossible task, eyen when limited 
to written decisions of the highest courts 
and intermediate courts. Add to these over 
one hundred thousand hearings and con- 
ferences before administrative tribunals and 
it is clear that no human being can attempt 
to read or keep up with all the nation-wide 
compensation rulings. 

Part of the prolific litigation is due to 
the unfortunate fact that there is a natural 
and serious conflict between the parties 
involved. The injured worker feels that 
the acts were placed on the statute books 
for his benefit and should be construed 
liberally. On the other hand, the private 
insurer is in business for profit, and un- 
fortunately many carriers attempt to keep 
as much of the premiums collected as is 
legally possible, in order to keep profits high. 


Reasons for Litigation 


A study of the injuries in industry shows 
that the vast majority are of short dura- 
tion, and that within a few weeks most 
injured workers are back on their jobs. 


“Arising out of” Employment 


By SAMUEL B. HOROVITZ 


As to these minor injuries, comparatively 
little litigation results. Workers usually 
obtain their small weekly benefits, their 
medical bills are paid and their cases closed. 
For such injuries workmen’s compensation 
has been a blessing. The injured workers 
get their help when they need it most, 
and usually without delay. 

3ut the more serious injuries are the 
litigation-producers. Insurers are loathe to 
accept such cases without scanning every 
legal avenue of escape. And the worker 
with his leg, arm or eye removed because 
of an industrial accident naturally seeks a 
workmen’s compensation remedy. His very 
act of working for an insured employer 
usually takes away all of his other rights, 
whether at common law or under other 
statutes. If no workmen’s compensation 
remedy exists, he ordinarily becomes an ob- 
ject of charity. 

And’ even if he wins his compensation 
case, all too often he discovers that the 
amounts specified in the compensation law 
are today so low and limited that he even- 
tually becomes a public charge. For ex- 
ample, in many states loss of both legs, 
both eyes or both arms brings payments 
of less than $12,000 payable in below-sub- 
sistence weekly rates of $20 to $25 weekly, 
even for laborers with large families. The 
fact that a dozen or so states now give 
payments for life, without greatly increased 
cost to employers, has not overcome the 
resistance of employer-insurer groups to- 
ward raising benefit levels. For the seriously 
injured worker this great social insurance 
has become a veritable nightmare. 

These matters, however, are for legisla- 
tive cognizance. The courts cannot give 
life compensation to the most horribly crip- 
pled worker when, for instance, the act 
specifies a maximum of 400 payments at 
$25 a week. For a person to blame the 
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judiciary for dollars-and-cents inadequacies 
in compensation acts is sheer nonsense. The 


judge can merely interpret the language 
used by the legislature and do his best to 
give effect to the true intent of the law. 
Judicial decisions usually center around the 
words used by legislatures in the work- 
men’s compensation acts. 


Thus, most legislatures have provided 
that the injured worker is to receive his 
compensation only when the personal in- 
jury arises “out of” and in the course of 
employment; it is the phrase “out of” which 
has engendered the greatest amount of liti- 
gation. 

No attempt is made to define the words 
“arising out of’—and properly so. They 
go to the heart of all workmen’s compen- 
sation acts, and have been left to the 
courts to construe. And the courts, by 
and large, have done an excellent job. The 
phrase “arising out of’’ acts as the common 
bond which gives vitality and meaning to 
most of our compensation acts. Its judicial 
interpretation fortunately has not been static. 
To understand recent trends in workmen’s 
compensation one must study the history, 
theory and growth of compensation acts 
generally, and then carefully analyze this 
“deceptively simple” phrase. 


Workmen’s compenastion can no longer 
be ignored as a minor field of law. It is 
now the largest casualty insurance in the 
» world, and has become a $600,000,000 an- 
nual business. It prevails in all the forty- 
eight states and in six additional American 
territories and jurisdictions. It affects, di- 
rectly or indirectly, the rights of about 
46,000,000 workers annually—18,000 of whom 
die in industry, 100,000 who are maimed for 
life and 2,000,000 who suffer temporary in- 
juries. 

Recent trends in workmen’s compensa- 
tion are best illustrated by a_ historical 
approach coupled with aw careful review of 
the cases discussing its most vital phrase— 
“arising out of” employment. 


History of Compensation Acts 


Workmen’s compensation began about a 
generation ago, aS a peacetime device, as 
a legal method of caring for industry’s 
human wreckage. It was a revolt against 
an earlier legal system, in existence over 
one hundred years, which sacrificed the in- 
jured worker on the altar of capital’s in- 
dustrial growth. As the factory system 
grew, as industries of all kinds brought 
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large numbers of workers into close con- 
tact with machinery and with each other, 
the number of injuries and fatalities sky- 
rocketed; injured workers and their de- 
pendents were compelled to look to the 
courts for redress. 

The courts, in turn, looked to prece- 

dents for the answer. For generations one 
person’s liability to another was based on 
fault, or negligence. If none existed, there 
was no redress. It was too bad that the 
worker lost a leg, arm or eye in the factory 
or at work elsewhere; but, the employer 
not being at fault, it was inconceivable to 
the early judges that he should be held 
liable or in any way be compelled to con- 
tribute toward medical treatment or the 
support of the worker or his family. No 
fault, no liability. No liability, and charity 
or the worker’s savings or friends (if any) 
stood the entire loss. 
Even where fault on the part of the 
employer was established, the injured was 
still further victimized by early court rul- 
ings that a worker could not recover if 
he was in part to blame (contributory 
negligence), or if he assumed the risk of 
injury in undertaking the work (assumption 
of risk), or if a fellow worker, and not 
the employer personally, was the cause of 
the accident or was at fault (fellow-servant 
rule). 

The fellow-seryant defense was particu- 
larly harmful to workers. In huge fac- 
tories and work places it was usually the 
fellow worker, not the boss himself, who 
caused the accident. By staying out of 
the factory the employer usually could 
avoid liability for all injuries to his men. 


The creation by the courts, therefore, of 
the fellow-servant defense was hailed by 
employers with wide acclaim. As _ stated 
by one writer: “Very appropriately, this 
exception was first announced in South 
Carolina, then the citadel of human slavery. 
It was eagerly adopted in Massachusetts, 
then the center of the factory system, where 
some decisions were then made in favor of 
great corporations, so preposterous that 
they had been disregarded in every other 
state without even the compliment of re- 
futation. It was promptly followed in 
England, which was then governed exclu- 
sively by landlords and capitalists.” 

No wonder then, that eighty per cent of 
the cases were lost or uncompensated; and 
in the twenty per cent of successful cases 
the lawyer's fees, doctor’s bills and other 
expenses often ate up a substantial portion 
of the award. 
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Theory of Compensation Acts 


As workers and their union representa- 
tives clamored for amelioration of these 
outmoded court-made rules, some of the 
liberal courts invented the doctrine of vice- 
principal (i.e., a person in superintendence 
was not a fellow employee, and his negli- 
gence was that of the employer); and legis- 
latures passed employers liability acts, 
cutting down the value of the employers’ 
three defenses. Nevertheless, most of the 
courts, bound by precedent, continued to 
grind out pro-employer decisions, and the 
workers were up in arms. Workers and 
their families had the right to vote; legis- 
lators felt the pressure of their constituents. 

It was pointed out in Sterts v. Industrial 
Insurance Commission, 158 Pac. 256, 91 
Wash. 588 (1916) that “The wokers wanted 
a system entirely new. It is but fair to 
admit that they had become impatient with 
courts of law. They knew and both econo- 
mists and jurists were pointing out what 
is now generally conceded—that two gen- 
erations ought never to have suffered from 
the baleful judgments of Abinger and Shaw.” 
What could be done? 


In 1884, Germany, led by Bismarck, had 
evolved the idea of workmen’s compensa- 
tion legislation. Work-injuries for the first 
time were compensated, not on the basis 
of negligence but on their relation to the 
job. In 1897 England had enlarged the 
German idea, and had abolished the com- 
mon law and its amendments and estab- 
lished an entirely new theory—that of work- 
men’s compensation. Liability depended 
not on who was at fault for the accident, 
but on whether it arose out of the employ- 
ement while the worker was engaged therein. 
English legal minds evolved the phrase 
“personal injury by accident arising out of 
and in the course of the employment” as 
the basis of awards. To laymen this simply 
meant that if the worker was injured at 
work because of his work he would obtain 
a certain percentage of his wages during 
periods of injury-enforced idleness, plus medi- 
cal care at the employer’s (or his insurer’s) 
expense. 

From 1902 onward many legislators 
clamored for a similar change of law in 
this country. They argued that the mech- 
anization of the country had made injuries 
inevitable; that industry and, through it, 
the ultimate consumer—not charity or sav- 
ings—should pay for industrial injuries; 
that simple justice required the abolition 
of the old common-law defenses for in- 
dustrial injuries. 


“Arising out of” Employment 


In defense of the constitutionality of the 
Wisconsin compensation act, it was said 
(Borgnis v. Falk Company, 133 N. W. 209, 
147 Wis. 327 (1911)): “Legislate as we may 

for safety devices the army of the 
injured will still increase, the price of our 
manufacturing greatness will still have to 
be paid in human blood and tears. To 
speak of the common-law personal injury 
action as a remedy for this problem is to 
jest with serious subjects, to give a stone 
to one who asks for food.” 


A new needed—one that 
would also help in accident prevention and 
rehabilitation. Commissions sprang up in 
many states to study the idea. Massachu- 
setts debated the question for nine years 
and, when it finally passed its compensation 
law in 1911, ten other states had already 
completed the change to compensation. 


system was 


Halted temporarily by three state courts 
which declared their acts unconstitutional, 
and then spurred on in 1917 when the 
Supreme Court of the United States up- 
held three different types of acts, the com- 
pensation idea spread rapidly. Today all 
of the forty-eight states have compensation 


acts. In addition, such legislation exists 
in Alaska. Hawaii, Puerto Rico and the 
Virgin Islands. Federal workmen’s com- 


pensation laws now also cover government 
employees, longshoremen and harbor work- 
ers and private employees in the District 
of Columbia. 

The change was not easily made. Op- 
position developed from many quarters. In- 
surance companies or carriers who made 
large profits from common-law coverage of 
employers at first bitterly opposed the adop- 
tion of the English system. For a short 
while even the labor unions joined the 
turned about and 


became its most insistent proponents. Em- 


opposition; then they 
plovers, fearing large increased costs, added 
their powerful opposition voices. 
Unquestionably, compensation laws were 
enacted as a humanitarian measure, to create 
a new type of liability—liability without 
fault—to make the industry that was re- 
sponsible for the injury bear a major part 
of the burdens resulting therefrom. It was 
a revolt from the old common law and 
the creation of a complete substitute there- 
for, and not a mere improvement therein. 
It meant to make liability dependent on a 
relationship to the job, in a liberal, humane 
fashion with litigation reduced to a mini- 
mum. It meant to cut out the narrow 
common-law methods of denying awards. 
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Growth of Compensation Acts 


The early cases tended to be strict; but 
the later and modern trend was and is to 
construe the acts broadly and liberally, to 
protect the interests of the injured worker 


and his dependents. For that reason courts 
throughout the compensation-world refuse 
to follow narrow, older cases. Judges to- 
day realize that most acts arbitrarily cut 
down the individual worker’s monetary op- 
portunities for recovery by giving far smaller 
amounts than currently awarded in suc- 
cessful common-law and other cases, and 
that even in successful compensation cases 
the employee actually suffers the greater 
part of the financial load. Courts recognize 
that in close or borderline cases it is better 
to put part of the loss on the insurer, and 
hence on the ultimate consumer of the 
product or services, than wholly upon the 
injured employee or his family, who rarely 
can pay it and must pass it on to charity; 
that since one of the purposes of work- 
men’s compensation was to keep injured 
workers from becoming public charges, a 
reasonable, liberal and practical construc- 
tion is preferable to a narrow one; and that 
these acts are for the giving of compensa- 
tion, not for the denial thereof. It is insur- 
ance of a social character, and not to be 
administered on narrow common-law prin- 
ciples applying to other types of insurance. 
Care must be exercised lest long-standing 
judicial habits in tort cases allow judicial 
thought and opinion in compensation cases 
to be too much influenced by outmoded or 
modified factors of decision. 

The substitute schemes, or 
substitute plans (except where 
they were expressly permitted in the com- 


acts made 


employer 


pensation statute under safeguards) ‘illegal 
and against public policy; or void because 
of an element of coercion; or as violating 
the state’s insurance provisions; or as addi- 
tional to, and not a suhstitute for, work- 
men’s compensation benefits; or construed 
the policy issued as one under which full 
workmen’s compensation benefits were due. 

Modern compensation thinking is along 
lines of liability without fault. Relatively 
few thinking persons today would want a 
worker’s right dependent on negligence or 
on fault. 
more 


Yet it took courage a score or 
years ago for the judges in both 
federal courts to recognize the 
narrowness of earlier legal ideas, and to 
declare constitutional and sound an en- 
tirely new conception. Said Fullerton, J., 
in the State of Washington in 1911: 
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“It was the belief of the legislature that 
[the losses] should be borne by the indus- 
tries causing them, or, perhaps more ac- 
curately, by the consumers of the products 
of such industries. [The new]... principle 


is economically, sociologically, and 
morally sound.” 
Mr. Justice Sutherland of the United 


States Supreme Court wrote in 1923: 


“The modern development and growth 
of industry, with the consequent changes 
in the relations of employer and employee, 
have been so profound in character and 
degree as to take away, in large measure, 
the applicability of the doctrines upon which 
rest the common-law liability of the master 
for personal injuries to a servant, leaving 
of necessity a field of debatable ground 
where a good deal must be conceded in 
favor of forms of legislation, calculated to 
establish new bases of liability more in 
harmony with these changed conditions.” 


What, then, was this new theory, this 
compensation theory, which now prevails 
in all the states and is accepted elsewhere? 
It was that industry (and ultimately, the 
consumer) should bear its fair share of the 
cost of injuries to workers without trying 
to place the blame on either party. The 
relation of the injury to the job was to be 
the test, not the relation of the injury to 
fault or blame or negligence. 

New legislation or statutes 
are in writing and not oral. Ideas need 
words, and words become the bases of 
litigation. The words used in most states 
as the compensation bases for liability were, 
as previously stated, borrowed from Eng- 
land: the injured worker collects, not by 
proving negligence, but by establishing a. 
“personal injury by accident arising out of 
and in the course of the employment.” 


necessarily 


“Arising out of’’ Employment 


While the words “personal injury” or 
“injury,” “by accident” or “accidental in- 
jury” and “in the course of” have caused, 
and will continue to cause, some litigation, 
the chief offender has been the elusive phrase 
“arising out of.” In most states the in- 
jured worker had and still has to prove not 
only injury plus accident, but that such 
injury was both “in the course of” and 
“out of” employment. 

Mississippi, as of January 1, 1949, joined 
the other forty-seven states to make com- 
plete nation-wide compensation coverage. 
Its position in compensation interpreta- 
tions is enviable. 


It is not disturbed by 
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stare decisis in compensation matters and 
is not hampered by ancient theories. 


A review of the cases, especially the more 
recent ones throughout the nation, on the 
subject of “arising out of” should be helpful 
in guiding judicial and legal thought along 
the modern highways and in avoiding the 
pitfalls of yesterday. 


“Arising out of’—words to bedevil the 
injured worker! A few judges gave lip 
service to the doctrine that it was their 
duty to construe the act liberally (to pro- 
tect the rights of workers who no longer 
could sue at common law and obtain a 
jury trial), and then used their ingenuity 
to deny recovery. Others permitted re- 
covery so liberally that the late F. Robert- 
son Jones was driven nearly to tears. Defi- 
nitions and formulas only multiplied the 
difficulties. 

“The statutory phrase ‘arising out of and 
in the course of the employment’ which 
appears in most workmen’s compensation 
acts is deceptively simple and _ litigiously 
prolific.” (Mr. Justice Murphy in Cardillo 
v. Liberty Mutual Insurance Company, 330 


U. S. 469, 67 S. Ct. 801, 807 (1947).) 


“A few and seemingly simple words, ‘aris- 
ing out of and in the course of the employ- 
ment’ have been the fruitful (or fruitless) 
source of a mass of decisions turning upon 
nice distinctions and supported by refine- 
ments so subtle as to leave the mind of 
the reader in a maze of confusion. From 
their number counsel can, in most cases, 
cite what seems to be an authority for 
resolving in his favor, on whichever side he 
may be, the question in dispute.” (Lord 
Wrenbury in Herbert v. Fox, A. C. 405, 419, 
9 B. W. C. C. 164 (1916).) 

Where there is causal relation between 
the employment and the injury, the injury 
properly is said to arise out of the employ- 
ment. Had the courts at an early date 
adhered to this simple definition and not 
tried to read in additional, narrow com- 
mon-law refinements or requirements, much 
litigation would have been avoided. Long- 
standing judicial habits in tort cases added 
The connection between 
the employment and the injury need not be 
the sole proximate cause; it is enough if 
it is a reasonably contributory cause. Thus, 
where at the time of the injury there was 
a concurrent business and personal cause 
or motive, the injury still arises out of the 
employment. The fact that the very same 
kind of accident may happen elsewhere, as 
in the home, is no defense. 


to the confusion. 


“Arising out of” Employment 


No court should or can divorce itself 
from the common law. Indeed, Dean Ros- 
coe Pound, one of the ablest of writers, 
felt that the compensation acts might well 
be placed within the ambit of the common 
law, although compensation acts are sui 
generts. 

Where the compensation act does not 
clearly define its terms, judges cannot act 
in a vacuum. Necessarily some principles 
of the common law must be used to fill in 
gaps. But it must be a modified common- 
law filling, and not a narrow or Strict one, 
for the entire spirit of the workmen’s com- 
pensation acts is one of broad and liberal 
construction to fulfill its humane purposes. 


Hence, there being no definition of “aris- 
ing out of,” courts naturally grasped at 
some of the common-law notions of “scope 
of employment,” “proximate cause,” “legal 
causation,” “intervening cause” and similar 
concepts. But only where such theories 
are consistent with the liberal spirit of 
compensation acts should they be used. 
Hence the insertion of the narrow com- 
mon-law principles into workmen’s com- 
pensation acts is inappropriate. The recent 
trend expressly and properly refuses to 
follow early, strict common-law reasoning. 

In short, “arising out of” is a broader 
and more liberal concept than the com- 
mon-law “scope of employment” and the 
common-law ideas of causation. If at com- 
mon law these were satisfied, an injury, a 
fortiori, may be said to “arise out of the 
employment.” But the converse is not al- 
ways true, as many cases arise out of the 
employment which would not satisfy com- 
mon-law doctrines. 

Recently in the United States, England 
and elsewhere, there has been a growing 
and rightful support for the doctrine that 
where the position, locality or situation of 
the employee is a contributory or coopera- 
tive cause of the injury, it is compensable 
even though it does not satisfy the com- 
mon-law concept of proximate cause and 
similar theories. The causal relation may 
often be traceable in whole or in part to 
the position or situation of the injured 
worker, and hence the injury “arises out 
of’ the employment. 


For example, a workman in a bent-over 
position is struck by a slate blown by the 
wind; engineers or streetcar motormen are 
struck by objects hurled at them by boys; 
or natural phenomena or explosions strike 
workers at their workbenches. ‘There is 
nothing “peculiar” to the employment to 
point up causal relation. The injury does 
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of their work. 


not arise out of the “nature” 
Yet it is clear that the position or locality 
of the workman plays a part in the injury. 


A work-position or employment-location 
may be a contributory or cooperative cause 
of the injury and hence supply sufficient 
causal nexus to uphold awards. 


Modern Definition 


Because of the changing concept of “aris- 
ing out of,” many courts have now ac- 
cepted the broader definition, taken from 
the later English and modern American 
cases, that: 

“An injury arises out of the employment 
if it arises out of the nature, conditions, 
obligations, or incidents of the employment; 
in other words, out of the employment 
looked at in any of its aspects. . . . It 
need not arise out of the nature of the 
employment.” (Judge Lummus in Caswell’s 


Case, 26 N. E. (2d) 328, 305 Mass. 500 
(1940).) 
Under such a broad definition, as well 


as under narrower rules, it is not necessary 
that the injury be one which ought to have 
been foreseen or expected. Even unusual 
or extraordinary consequences of the em- 
ployment may well be compensable. The 
risk insured is not only the foreseeable one, 
but also the risk which, after the event, can 
be seen to have had its origin in the nature, 
conditions, obligations or incidents of the 
employment. That it resulted in murder 
or rape, instead of merely a broken bone, 
is immaterial. 

The truth is that no exact formula can 
be stated which will automatically solve 
every case. The statement of the rule is 
easier than its application. As times change 
and a broader and more humane policy to 
protect workers and dependents evolves, 
the formula necessarily becomes wider and 
includes a greater field. Hence the cir- 
cumstances of each case ‘are often vital. 


Street Risks 


At an early date trouble started when 
claimants asked compensation for injuries 
due to so-called “street risks.” 

A shirt salesman, specializing in sales to 
ministers, was sent in the chill of the winter 
to make a sale and slipped on an icy side- 
walk not far from the premises of the 
customer. He sought compensation from 
the carrier. Yet the carrier convinced the 
highest court in Massachusetts that it should 
deny recovery. It was a street risk and 
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by some subtle reasoning street risks could 
not possibly “arise out of” the employment. 
Argued the court in a case in 1917: the 
risk was common to the public and not 
peculiar to the employment, hence no re- 
covery could be had. Exceptions were 
made for teamsters, those repairing roads 
and insurance collectors, for as to them 
there was a cumulative risk—the road was 
their workshop. 

More judicial words were written and 
rewritten about street risks in that Com- 
monwealth than about any other comparable 
subject. As the court changed, the ma- 
jority ruling changed, finally to be laid at 
rest by legislative mandate that “ordinary 
risks of the street” be compensated—only 
to be followed by a majority decision (a 
sensible one) as to what was meant by 
“ordinary risks” of the street. 

Fortunately, the majority of the jurisdic- 
tions make awards for street risks without 
legislative amendments. The modern ten- 
dency is toward a more liberal view as to 
compensability of injuries resulting from 
street risks. It is enough that the employ- 
ment brought the worker in contact with 
the risk even though others may be exposed 
to like risks. The cab driver who skids 
on the road and the salesman who over- 
turns or collides with another automobile 
have equal rights to protection, so long 
as at the moment of the injury the vehicle 
is being used for company business; and 
the fact that the driver has a concurrent 
personal motive is not fatal to an award. 
New York properly considers an attack by 
a lunatic on a chauffeur in a crowded city 
street as a compensable street risk. Said 
the court in Katz v. Kadans & Company, 
134 N. E. 330, 232 N. Y. 420 (1922): 

“Particularly on the crowded streets of 
a great city, not only do vehicles collide, 
pavements become out of repair and crowds 
jostle, but mad and biting dogs may run 
wild, gunmen may discharge their weapons, 
police officers may shoot at fugitives fleeing 
from justice, or other things may happen 
from which accidental injuries result to 
people on the streets and do not commonly 
happen indoors.” 


England likewise rules that the man oc- 
casionally on the street on business is pro- 
tected as much as one whose workshop is 
the street. 

As far back as 1919, Wisconsin laid down 
the broad principle that street risks were 
compensable. Said that court: 


“If it should be held that messengers, 


delivery men, salesmen, and others who by 


IL J— March, 1950 





C- 


n- 
to 
m 
y- 
th 
edd 
ds 
T- 
ile 
ng 
le 
nd 
nt 
rd. 
by 
ity 
rid 
ny, 


of 
de, 
rds 
‘un 
ns, 
ing 
en 

to 
nly 


oc- 
ro- 
» is 





me ro 


XUM 


the nature of their employments are re- 
quired to be continuously on the streets 
and highways, are not entitled to compen- 
sation for injuries received in the course of 
their employment if the injury occurs on 
the street or highway, a large class of worthy 
applicants would be cut off and the work- 
men’s compensation law emasculated. li 
an employee in the course of his employ- 
ment is required to go up and down a stair- 
way occasionally or frequently, and while 
so doing falls and injures himself, should 
he be denied compensation because every 
one uses stairways and is continually liable 
to receive like injuries? Clearly not. The 
risk of injury to the applicant in this case 
was incidental to his use of the street in 
the course of his employment, and was 
peculiar to the employment in that the 
work of the employee could not be carried 
on without his subjecting himself to that 
risk; it therefore grew out of his employ- 
ment. The fact that others may be exposed 
to like risks does not change the character 
of the risk to which the applicant was 
exposed.” (Schroeder v. Industrial Com- 


mission, 173 N. W. 328, 169 Wis. 567 (1919).) 


Acts of God 


Suppose an act of God plays a part in the 
injury. A bricklayer on a scaffold twenty- 
three feet high is hit by lightning and is 
killed outright. A_ street-cleaner on the 
roadway gets a direct hit by a bolt. Light- 
ning strikes a rain-soaked medical student 
acting as a first-aid man while in a hospital 
on a high hill in New Hampshire. A hur- 
ricane causes the walls to collapse on a 
machinery worker. The employer’s argu- 
ment is everywhere the same: that God 
did it, that God alone is responsible, is the 
proximate and primary cause; that the rela- 
tion to the work is too incidental and too 
remote to be the basis of liability. 


England and most of the states originally 
straddled and drew hairline distinctions. 
lf, they argue, the worker was unable to 
prevent the injury, and the work placed 
him in a place of greater danger than the 
ordinary outdoor worker, then and only 
then could he recover. Hence the teamster 
or “road steward” on the street, hit di- 
rectly by a bolt, or suffering frostbite, was 
in no more danger than the ordinary out- 
door worker, and his widow’s relief was 
solely on the charity rolls. The fact that 
except for his work he would not be on 
that particular errand on that particular 
spot seems not to have appealed to the 
English court until 1929, when “during a 
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gale” a tree fell on a salesman driving a 
motorcycle. Then, with a special conscience 
developed in two decades, an award was 
upheld. A _ street risk had finally joined 
with an act of God, and the result was 
compensable. 


However, as a result of following the 
earlier English cases, many American courts 
still require workers to prove more than 
mere injury by the elements while in an 
employment-position, and insist on proof 
that the employment or industry combined 
with the elements in producing the injury, 
e.g., the storm collapsed the building, and 
the wall, not the wind, caused the injury; 
or they require that the workers try to 
convince the courts, with or without ex- 
perts, that somehow there was more danger 
(and hence compensability) from lightning 
when under a wet tree, or that there was 
more exposure from the sun on a steel deck, 
or that it was hotter in a ditch or pier- 
footing hole than on the ground, and hence 
there was more danger from sunstroke or 
heatstroke, or that it was colder near the 
waterfront and hence there was more likeli- 
hood of frostbite. But if one froze his 
leg between four and five A. M. while 
clearing the public square and gutters of 
debris before the arrival of expected vehicles 
during severe cold weather, one case held 
that since the risk was common to all 
outdoor workers (if not sleeping at that 
hour), and as there was evidence that the 
particular worker involved could have gone 
to warm himself (although frostbite strikes 
suddenly and without warning), and that 
he had no definite working hours, the re- 
sulting injury was purely an act of God, 
and the amputation that followed was none 
of the insurer’s concern. The weight of 
authority on similar frostbite cases is to 
the contrary, however. A Massachusetts 
statute in 1937 corrected the situation for 
frostbite and sunstroke, but failed to make 
a similar statutory change for lightning 
and hurricane. 


Nevertheless, in 1940, in a hurricane case, 
a clearer conception of the words “arising 
out of” was given by Judge Lummus, a 
most able and liberal Massachusetts justice, 
whose opinion has since then been followed 


by other liberal courts. Said he, in the 
hurricane case: 


“The only other requirement is that the 
injury be one ‘arising out of’ his employ- 
ment. An injury arises out of the employ- 
ment if it arises out of the nature, condi- 
tions, obligations or incidents of the em- 
ployment; in other words, out of the em- 
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ployment looked at in any of its aspects.” 
(Caswell’s Case, supra.) 


The court thereupon held that as it was 
the employer’s walls which injured the em- 
ployee, the cause of their collapse (the 
hurricane) was immaterial and did not pre- 
vent an award. 

The older Massachusetts definition (form- 
erly widely quoted, now antiquated) re- 
quired, in addition, that “the causative 
danger must be peculiar to the work and 
not common to the neighborhood.” An 
entire neighborhood may be scourged by a 
tornado or windstorm, but if it causes the 
employer's wall or debris to fall and injure 
the employee, an act of God combines with 
the debris of the employer, and the old 
definition is no longer an escape corridor 
for the employer or insurer. So, too, it may 
not be peculiar to working in a factory 
that an employee slips on a well-kept floor. 
He may more easily slip in his wife’s slov- 
enly-kept kitchen. Yet if, perchance, he 
trips or slips on the factory floor, nearly 
every state in the Union gives him an 
award, 

“Peculiar to the work and not common 
to the neighborhood”—this is a mere dog- 
gerel to deny liability. Aside from industrial 
diseases, many modern injuries are really 
not peculiar to an employee’s work; they 
may happen anywhere. Fortunately, how- 
ever, case after case, recognizing the nar- 
rowness of these words, now expressly 
denies that the injury need be “peculiar to 
the employment”; case after case has twisted 
their original meaning so as to render them 
innocuous, especially so far as street risks 
and acts of God are concerned. And their 
counterpart, “not common to the neigh- 
borhood,” has received direct and unquali- 
fied disapproval. 

Many of the limitations upon the grant- 
ing of compensation under the act are 
judicial inventions wholly unjustified by 
the language of the act or the humane 
purposes of the legislature in enacting them. 
Nor is there anything in the language of 
compensation acts that requires the risk 
to which the employee is subjected to be 
different from the risk to which the general 
public in the community is subjected. Hence 
that part of the old McNicol’s Case defini- 
tion (102 N. E. 697, 215 Mass. 497 (1913)), 
originally taken from the narrowest Eng- 
lish act-of-God cases, which led the major- 
ity in Massachusetts astray on street risks, 
and by repetition elsewhere had caused un- 
told havoc to injured employees, is on its 
way to a deserved oblivion. 
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Lightning cases are now partially taken 
care of by taking judicial notice, without 
experts, of increased risks such as are in- 
volved when a wet person stands under a 
tree, or under an electric light in a building 
on a high hill, or when he seeks shelter in 
an isolated barn or dilapidated house, or 
stands on a wet roof. It is hoped that 
some day the courts will recognize that 
when an employer sends a truck driver out 
in a storin, or when a storm suddenly 
arises and he happens to be where lightning 
strikes directly, there is a sufficient relation 
to the employment to sustain an award, 
without indulging in metaphysics or judicial 
knowledge of the antics of lightning, and 
without requiring him to fall on a sharp 
object, or jump from a height, or be cut by 
glass (as happened during an earthquake), 
to make a closer relation to the employ- 
ment. The position of the employee, whether 
on the ground or in the air, may specially 
expose the worker to the risk of injury 
and thus supply the causal relationship. It 
is hard to see how England can support 
an award when a tree falls on a motorcycle 
during a gale, and deny it when a road 
steward is hit directly by lightning or a 
journeyman baker is overcome by frostbite. 
And New York protects a chauffeur injured 
by a lunatic on the streets, but intimated 
it would not help a person injured by 
lightning directly, while a few states now 
boldly and properly declare that even a 
direct injury by lightning or sunstroke or 
freezing is compensable without proof o/ 
increased danger. The great weight of au- 
thority now compensates for heat prostra- 
tion without proof of increased hazard, 
and whether due to unusual conditions or 
not. There is no adequate reason for pre- 
ferring those injured by nature’s sun or heat 
over those injured by nature’s lightning, 
winds or other phenomena. 

In brief, the “modern tendency is to 
treat all accidents resulting from natural 
phenomena as arising out of the employ- 
ment.” 


Acts for Employer's Benefit 
or Detriment 


Acts for the employer's benefit are usually 
held to arise out of the employment if 
expressly, impliedly or reasonably authorized. 

So, too, where acts are concurrently per 
sonal and for the employer's benefit, no 
nice inquiry will be made as to which 
business he was actually engaged in at the 
time of injury. A fortiori, if there is proof 
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that the business errand created the neces- 
sity for travel or that the business motive 
was dominant, the existence of a secondary 
personal motive does not prevent an award. 


But the employer’s benefit is not the sole 
test, or an essential test. Many acts re- 
sulting in detriment to the employer may 
nevertheless arise out of the employment. 
The measure is not the tendency of the 
acts to serve the master’s business. 


Acts of War 


Acts of war or acts of the enemy have 
had but few precedents. In World War I, 
England applied the same rules to war in- 
juries as to acts of God. Where a bomb 
fell on an oil and color warehouse, causing 
fire and collapse, and a worker died of 
suffocation from the ensuing smoke and 
not from a direct hit, an award was upheld 
on the ground that he was subject to a 
special risk of fire and suffocation not 
shared by the ordinary public during air 
raids. So, too, where a trawler struck a 
mine en route to report floating mines, and 
the chief engineer was injtred, an award 
was upheld. 

3ut where a potman was cleaning a brass 
door-plate outside his employer’s public 
house when a bomb fell in the street injur- 
ing him, it was held that there was no 
evidence of any special danger attached to 
the spot where the man was working; that 
it was therefore not a street risk, and hence 
the injury did not arise out of the employ- 
ment. Where an engine driver, leaving his 
engine, was hit by shell fire, and there was 
no evidence that the enemy’s fire was di- 
rected to any particular part of town, it 
was held that the danger was common to 
all persons in the town, whether at work 
or not, and hence did not rise out of the 
employment. 


In this country, a salesman aboard the 
Lusitania (sunk by a German submarine 
before we entered World War I) was held 
protected. 

In World War II Congress extended the 
longshore act to injuries on defense bases 
outside the continental United States, and 
numerous awards have since been made. 

3y statutory arrangement with the gov- 
ernment, carriers have been reimbursed for 
unexpected and premiumless war-risk pay- 
ments (under the longshore act) to injured 
civilian workers building airfields and the 
like in the small Pacific islands attacked 
and seized by Japan early in the war; so 
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no decisions as to a private carrier’s war- 
risk liability are as yet available. 


It is likely that during wars the number 
of injuries which occur will influence the 
legal result. If they are large in number 
and generosity of decision will bankrupt 
the carrier or employer, very narrow rulings 
will probably be made, limiting awards very 
stringently. If but few occur, the com- 
pensation act will be applied liberally in 
war cases as it is now applied during times 
of peace; e. g., where a bomb fell ( in peace- 
time) on Wall Street, New York, injuries 
to a workman were held compensable as a 
street risk. And in spite of the existence 
of war in this country, compensation boards 
and courts were still open to resident enemy 
aliens. 


Horseplay or Larking 


Horseplay or larking among employees is 
unfortunately too common. The use of the 
power hose and other means of “goosing” 
has caused many injuries or deaths to in- 
nocent victims, as has the throwing of 
nails, apples and like objects by employees 
who think pranks “funny.” Does not the 
placing of employees in close proximity in- 
crease the risk of injury and make the result 
compensable? Courts disagree, the more 
liberal ones even years ago placing the 
burden on the offending industry where the 
injured man is an innocent victim and 
does not take part in the horseplay. The 
aggressor, in the older cases, was usually 
denied recovery. Massachusetts denied re- 
covery even to innocent victims, and finally 
came into line by statute in 1937. Non- 
participants, or innocent victims, injured 
as the result of horseplay, are today entitled 
to compensation by the great weight of 
authority and reason. Clearly, fooling at 
work is incidental to it, and a hazard of 
men working together. The more recent 
and better rule is to allow an award for 
an injury resulting from horseplay, even to 
aggressors, where the injury is a by-product 
of associating men in close contacts, thus 
realistically recognizing the “strains and 
fatigue from human and mechanical impacts.” 


Causal relation to the work is sufficiently 
demonstrated when the work places the 
instrument of horseplay in the hands of a 
co-worker, or when courts take judicial 
notice that the risks of close association 
include the risks of horseplay or pranks. 
The victim of work-induced horseplay should 
be given compensation rights, without im- 
porting narrow common-law rules barring 
an aggressor, and without indulging in 
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mental gymnastics to determine who was 


“ 


the aggressor. Use of the word “aggres- 
sor” brings back into the compensation 
acts the common-law theories of contribu- 
tory negligence and assumption of risk. 
Most courts admit these theories are not 
applicable to compensation cases. And as 
“arising out of” the work is really the 
basis of liability, then the sole test is the 
relation of the work to the horseplay: and 
horseplay clearly arises out of the nature, 
conditions, obligations or incidents of the 
employment. The judicial insertion of the 
defense of aggressor (which defense ap- 
pears in no compensation act), is therefore 
unjustified. 


Incidents of Work 


Must the injury arise out of the main 
work which produces the employee’s wages ? 
If he is hired to cut wood or run a ma- 
chine, does the protection cease when he 
goes for a drink of water to a near-by 
water cooler? Or does the right to an 
award cease if, acting on an impulse of 
nature, he goes to the toilet and is injured 
on the way thereto or because of a defect 
in that room? Or if he is eating an em- 
ployer-provided lunch, as permitted or re- 
quired by the employer or by the nature of 
the employment, and he suffers food poison- 
ing—does that arise “out of” his employ- 
ment? Or if he habitually, but without 
contract basis, is transported by the em- 
ployer to work, and is not paid for trans- 
portation time—is a traffic accident en route 
to work compensable? 

It is now well settled by the overwhelm- 
ing weight of authority that all types of 
incidents, personal, habitual, contractual or 
simply reasonable under the circumstances 
may well arise out of the employment. 
They are not limited to acts of personal 
ministration, but include the incidental use 
of hotels, stairways, parking grounds—in 
fact anything reasonably incidental to the 
main work in which the worker is employed. 


Incidents of the employment, say most 
states, are as well protected as the injuries 
on the main job; and so saying, the courts 
begin to disagree as to what are incidents. 
In most states a traveling salesman may 
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go to the toilet and be protected, as an act 
of nature gives rise to an incident; but in 
a few, if he takes a bath except in a room 
or place provided for that purpose by the 
employer, he is doing something purely per- 
sonal, engaging in something not incidental 
to his employment. The same salesman 
while lodging and sleeping in a hotel owned 
by the employer or in a stranger’s hotel 
selected by the worker and paid for by the 
employer, in most states is protected from 
fire and other hazards, without proof of 
increased risks, as lodging thereby becomes 
a contractual incident of his employment. 
The exclusion of hotel bath room injuries 
from compensation protection rests on weak 
and dubious grounds. 


Closely allied to the lodging cases is the 
“bunk house” doctrine. Where the em- 
ployer provides the sleeping quarters, all 
reasonable risks therein, whether by fire, 
slipping on the floors or other means, are 
compensable as arising out of and in the 
course of the employment. In short, “bunk 
house” injuries are compensable as incidents 
of the employment. 

It is now clear that the mere fact that 
an employee is performing a personal act 
when injured does not, without further 
evidence, place him outside the protection 
of the workmen’s compensation acts. Many 
acts of a personal nature are clearly inci- 
dents of employment, even though occur- 
ring during leisure time. Thus, getting 
fresh air, smoking, resting, eating, quench- 
ing thirst, going to and from work, taking 
a bath provided by the employer, using a 
telephone or a toilet, a stairway or elevator, 
floors or hallways, washing and pressing 
working clothes, obtaining war bonds, buying 
food and ornaments and getting eyeglasses, 
have been held compensable incidents (“con- 
tractual,” “reasonable,” “fixed,” “customary” 
or just plain “incidents”) of one’s employment. 


Incidents of the employment do not cease 
to be compensable merely because the same 
type of incident may occur in one’s home 
or outside of the employment. Thus, for 
example, where the employer provides a 
smoking room, smoking accidents are in- 
cidental to the employment and compensa- 
ble, even though there is no increased risk 
due to the employment. [The End] 


In view of H. J. Res. 371, now before the Senate Finance Committee, which 
would amend the formula for computing reserve and other policy liability credit of 
life insurance companies for 1947, 1948 and 1949, the Bureau of Internal Revenue 
has announced an extension of time to May 15, 1950, for filing returns for calendar- 


year 1949. 
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Coverage of the Bailee 


By C. OSCAR CARLSON 


COURTS CONSTANTLY FIND 


AMBIGUITIES IN 


POLICIES, WHICH 


LEAD TO RESULTS NOT ANTICIPATED WHEN THEY WERE WRITTEN 





EN WHO PASS upon the adjustment 

and payment of losses under policies 
of insurance are constantly called upon to 
construe the policy contract —to interpret 
the particular provision of the policy under 
which claim is made. This is necessary for 
the protection of the company they serve 
and also for the protection of the assured— 
that he may be paid the sum he is justly 
entitled to receive. 

Some questions doubtless arise from time 
to time under the provisions of the basic 
policy form, such as, under the modern 
“interest policy,” the nature and value of 
the interest of the assured in the property 
described in the policy. But more fre- 
quently, it seems to me, the problems involve 
construction of some provision of the cover- 
age form or other endorsement or 
attached to the basic policy. 


rider 


Since all such problems cannot be covered 
in this brief discussion, I will consider the 
coverage afforded under the usual “contents 
form,” or other similar form, when attached 
to and forming part of the basic “interest 
policy,” particularly as it relates to property 
of others in the possession and under the 
control of the assured. 


Necessity of Clear Expression 


It has been said that the adjustment of a 
loss under a policy of insurance should begin 
in the underwriting department—meaning, 
of course, that the underwriter should write 
the policy so that it may not reasonably 
be susceptible to more than one interpreta- 
tion, so that it may not be read one way by 


the agent and another way by the adjuster. 
Unfortunately, this is not always true. 
Courts constantly find ambiguities in policies 
of insurance, sometimes leading to results 
which seemingly neither party anticipated 
when the policy was written. Such sup- 
posed ambiguities are usually found in the 
provisions of some form, endorsement or 
rider attached to the basic policy. It is 
therefore necessary to prepare the policy 
and endorsements or riders with care. But 
the underwriter, in this day of standardized 
forms and endorsements, does not have a 
chance, except to make a choice of the form 
or endorsement supposed to be appropriate 
for the particular risk to be covered or the 
change to be made in the policy. - The only 
way to avoid uncertainties of this nature is 
to see that such standard forms and riders 
are so prepared that they clearly express 
the coverage intended by such coverage 
form and the conditions of such coverage, 
or the change to be made by any such en- 
dorsement or rider, as the case may be. 

All these things the adjuster and the loss 
superintendent, claim manager or general 
adjuster must bear in mind in the adjust- 
ment and payment of a loss. 


Jackson Case 


It was said by the Supreme Colrt of 
Iowa that a policy does not cover property 
of others held by the assured in trust or on 
commission unless the policy so states 
(Corkery v. Security Fire Insurance Company, 
68 N. W. 792, 99 Ia. 382, 26 Insurance Law 


Journal 331). This should be self-evident. 


The author, a member of the Chicago law firm of McKinney and Carlson, 
presented this paper before the Western Loss Association meeting of 
February 21, 1950, in Chicago 
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But the Kentucky Court of Appeals in an 
early case (1855) held that a policy may be 
so worded as to cover property of others 
in the custody and control of the assured 
although the policy does not expressly pur- 
port to cover any such property of others 
and although the policy in that case seemed 
to exclude such coverage (Aetna Insurance 
Company v. Jackson, 16 B. Mon. (55 Ky.) 
242). The policy there involved covered 
pork and various other enumerated meat 
products and supplies, “and all other articles 
composing the stock of a pork house,” con- 
tained in assured’s pork packing, lard and 
smoke houses, situated at a designated loca- 
tion near Louisville, Kentucky. The policy 
further provided that “goods held in trust 
or on commission are to be insured as such, 
otherwise the policy will not cover such 
property”; that in case of loss the names 
of the respective owners should be set forth 
in the preliminary proofs, together with their 
respective interests; and that goods in stor- 
age must be separately and specifically in- 
sured. It would seem that this should have 
limited the coverage to property belonging 
to the assured. But the court, in a lengthy 
opinion which is hard to follow, held that 
the policy covered hogs and hog products 
belonging to others in possession of assured 
for slaughtering and processing. This con- 
clusion was reached by the court upon evi- 
dence to the effect that a “pork house” was 
generally understood and recognized in the 
vicinity of Louisville as meaning a place 
where slaughtering and processing of hogs 
were done for others, and that it was a well- 
known custom of such slaughterhouses in 
the vicinity to slaughter and process hogs 
for others; therefore, the court held, the 
general language of the policy describing 
“all other articles composing the stock of a 
pork house” covered such property of others, 
notwithstanding the restrictive language of 
the policy relating to goods held in trust or 
on commission and goods in storage. 


Gayle Case 


The policy involved in the Jackson case 
apparently did not contain the (formerly 
usual) unconditional and sole-ownership 
clause or any equivalent of it. But even the 
unconditional and sole-ownership clause was 
not sufficient to prevent a similar result in 
the recent case of American Eagle Fire In- 
surance Company v. Gayle, 1 CCH Fire anp 
CasuaLty Cases 621, 108 F. (2d) 116 (1939), 
decided in the federal courts in Kentucky. 
The policies there involved were issued to 
the receiver of a tobacco warehousing com- 
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pany and covered tobacco in a described 
warehouse. The form contained also the 
following: “Provided the insured is legally 
liable therefor, this item [coverage on tobacco} 
shall also cover such merchandise held in 
trust Or On commission, or on joint account 
with others, or sold but not delivered.” 
Each policy also provided that the company 
should not be liable for loss to property held 
in storage. This last clause seems to be a 
direct contradiction of the coverage pre- 
viously purported to have been granted on 
property held in trust, etc., but this was not 
considered in the decision. Neither the 
warehousing company nor its receiver owned 
any of the tobacco contained in the ware- 
house; all belonged to others, and was held 
in storage. Under the storage receipts, in 
consideration of no storage charge being 
made, the warehouse company and the re- 
ceiver were released from all liablity for 
damage to or loss of the tobacco. The re- 
ceiver claimed an interest in the tobacco 
(presumably for advances, since there were 
no storage charges). The insurance com- 
panies admitted liability to the receiver for 
his interest in the tobacco and paid him the 
amount of his interest, but denied liability 
for the loss in excess of that interest and 
filed suit in the federal court in Kentucky 
for a declaratory judgment of nonliability 
for such residue of the loss. The courts 
held that the companies were liable to the 
owners of the tobacco for the amount of 
the loss in excess of the amount paid the 
assured. Conceding that no effect could be 
given to the provision of the policies that 
there should be no liability for goods in 
storage, the companies clearly should have 
been exonerated (according to all other 
cases on the point) upon the ground that 
there was no liability for loss on such stored 
tobacco because the assured was not liable 
to the storers of the tobacco for its loss. 
There was no claim that the loss was due to 
the assured’s negligence and under the stor- 
age contracts he was released from liability 
in any event, although the court did say he 
may have been liable notwithstanding the 
“ambiguous” release. 


“Interest Policy”’ 


Under the “interest policy” presently in 
use, we do not have the protection of the 
unconditional and sole-ownership clause. 
However, the insurance under it is limited 
by the insuring clause to the interest of the 
assured in the property therein described, 
unless enlarged by the coverage form or 


other clause or rider made a part of the 
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policy. The problem of the insurer con- 
fronted with a claim under such policy for 
loss on property which did not belong to 
the assured, is to determine, first, what in- 
terest, if any, the assured had in such prop- 
erty and, second, whether and to what 
extent, if any, the policy covers on the 
property of others for the benefit of the 
owners of such property. 

Various forms for extending the cover- 
age of a policy to property not belonging 
to the assured have been used in the past 
and probably still are used. One of the 
earliest of these is the form of policy issued 
to a named assured “for account of whom 
it may concern.” Such form of coverage 
usually presents no problem so far as the 
property covered is concerned, for it will 
extend to all property of the kind described 
in possession, custody or control of the as- 
sured; but, unless the policy specifically 
provides that loss shall be adjusted with 
and be payable only to the named assured, 
it is essential to ascertain the names and 
interests of all interested parties and make 
payment accordingly in order that the com- 
pany may be fully protected. 

Another of the earlier forms (none has 
come to my attention in my own experience) 
in policies issued to a named assured, covered 
certain described property—‘their own or 
held by them in trust, or on commission, or 
sold but not delivered”—without any refer- 
ence to the assured’s liability for damage 
to or loss of such property so held in trust, 
etc. Such form is illustrated by the cases 
of Home Insurance Company v. Favorite, 46 
Ill. 263, and Phoenix Insurance Company v. 
Favorite, Aetna Insurance Company v. Favorite 
and North American Insurance Company v 
Favorite, 49 Ill. 259. It was held by the 
court in all these cases that the policies 
covered all property, as described in the 
policies, which belonged to others and which 
was in the possession of the assured; that such 
property was held in trust within the mean- 
ing of the policies although it was not held 
under any formal trust in the strict or 
technical sense of that term. And it is 
universally held that property in possession 
of assured belonging to others and con- 
cerning which he owes some duty of care is 
held “in trust” within the meaning of such 
policy. Every such case is a bailment of 
some kind. Every bailee holds the property 
of his bailor in trust in this sense 


Possible Liability 


There is still another form of coverage of 
property of others in possession of the 


Coverage of Bailee 


assured, which has been used in the past and 
apparently still is sometimes used, which 
covers on property of others “for which 
assured may be liable.” Such form is 
illustrated by the case of Home Insurance 
Company v. Peoria & Pekin Union Railway 
Company, 178 Ill. 64, where the _ policy 
covered freight cars of every description, 
the property of other railroads, firms, indi- 
viduals or corporations, “for which the as- 
sured are or may be liable,’ while they were 
on assured’s line of railroad. The court 
held that under this form of coverage the 
insurance company was liable for loss of 
such cars by fire on assured’s line of rail- 
road, without reference to whether or not 
the assured railway company was legally 
liable to the owners of such cars for their 
loss. The court said, in substance, that the 
words “for which assured are or may be 
liable” did not indicate that the liability of 
the assured to account to the owners of the 
cars was the subject of the indemnity, but 
indicated the class of cars to be covered and 
protected by the policy. The court said 
that the word ‘liable’ does not mean an 
absolute legal and fixed liability and that 
“the word as used in the policy does not 
signify a perfected or fixed legal liability, 
but rather a condition out of which a legal 
liability may arise.” This conclusion seems 
to be reasonably justified by the use of the 
words “may be liable” rather than the more 
definite expression “ts liable.” 

That the form of coverage on property 
of others than the assured, such as that 
involved in the last-mentioned case, is still 
in use, in substance, at least in some places, 
is indicated by the late cases of Pacific Fire 
Insurance Company v. Murdock Cotton Com- 
pany, 99 S. W. (2d) 233 (Ark., 1936) and 
Huddleston v. Manhattan Fire & Marine In- 
surance Company, 3 Fire AND CASUALTY 
Cases 54, 148 S. W. (2d) 74, 235 Mo. App. 776 
(1941). In the first of these cases the policy 
involved was issued to Smith Gin Com- 
pany and covered “cotton in bales, their own 
or held in trust or on consignment for 
which assured may be liable,” and also 
covered the interest of the assured as bailee. 
The policy involved in the Huddleston case 
contained an endorsement which provided 
that the company agrecd to pay, within the 
limits of liability stated in the policy, any 
shipper or consignee all loss or damage to 
all property belonging to such shipper or 
consignee coming into the possession of 
the assured in connection with its trans- 
portation service “for which loss or damage 
the insured may be held legally liable.” It 
was held in each of these cases that the 
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company was liable to the owners of the 
destroyed goods whether or not the assured 
was liable to such owners for the loss. 


Legal Liability 


The “contents form,” which seems to be 

in quite general use now in some places 
(in the last of such forms that has come to 
my notice), covers “all contents and per- 
sonal property (except as otherwise excluded) 
of every description,” and extends the cover- 
age to property not belonging to the assured, 
under the following language: 
5" and provided the insured is legally 
liable therefor, property (except as other- 
wise excluded) while held in trust, on com- 
mission, or consignment, for alteration or 
repair, including the value of labor and 
materials expended on the property of others, 
or leased, or sold but not delivered or 
removed.” 

(The meaning of the phrase “all con- 
tents and personal property” as used in this 
form is not readily apparent. That it em- 
braces all personal property (except as 
excluded) contained in the described build- 
ing seems clear. But it seems to imply 
further that whatever is contained in the 
described building is covered although it 
may not be personal property as that term 
is generally. understood. Thus, heavy fixed 
machinery, firmly attached to the building 
or to the land and usually considered as a 
part of the land, may be covered under this 
form as “contents,” unless excluded by the 
clause “all not belonging to and constituting 
a permanent part of the building described 
herein.” But it is not clear that this clause 
would necessarily be given that effect. 
However, it seems to work satisfactorily in 
practice, without any disputes as to its 
meaning having arisen; at least none has 
come to my attention.) 


Other forms of this nature, which have 
come to my attention usually after describ- 
ing the property of the ¢overed assured, its 
location and use; provide that the policy 
covers, against the perils insured, “the in- 
sured’s interest in and liability for similar 
property belonging in whole or in part to 
others;” with certain limitations and excep- 
tions. Such forms have the merit of dis- 
tinctly covering, so far as concerns property 
belonging in whole or in part to others, only 
the liability of the assured for such loss, so 
that it seems no question could be raised as 
to coverage on such property for which the 
assured was not liable. 

Under the wording of the “contents form” 
relating to property while held in trust, etc., 
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a plausible argument perhaps could be made 
that such property is covered although the 
assured is not actually liable for the loss for 
which claim is made, upon the theory that 
the assured is in a sense legally liable for 
all property of others in his possession, 
custody and control, and that the meaning 
of the words “is legally liable,” as used in 
this form, does not have reference to actual 
legal liability for the particular loss, but only 
has reference to the general responsibility 
of the assured for all such property in his 
possession, custody or control. 

However, no court in any case which has 
come to my notice has gone to this extent. 
The courts so far appear to have universally 
held (except in the Gayle case before re- 
ferred to) that, under language such as is 
now used in the “contents form,” the com- 
pany is not liable for a loss on property 
belonging to others in the possession, custody 
and control of the assured unless the assured 
is liable for the loss to the owner of the 
property. 

In the case of Phoenix Insurance Company 
v. Belt Railway Company of Chicago, 182 Il. 
33, a policy covered rolling stock, as described, 
of other roads “for which the assured are 
liable.” The loss was on railroad cars of 


other railroads which were, at the time of 
the loss, being moved by the assured rail- 


way over its line of road for such other 
railroads. It was held that the assured 
“was responsible for any loss that might 
happen to such foreign cars,” and also held 
that the insurance company was liable te 
the assured railway company for the loss on 
that ground. But the court in the opinion 
did not point out the basis of the responsi- 
bility of the assured for the loss of such cars. 


In the case of Michigan Fire & Marine 
Insurance Company v. National Surety Cor- 
poration, 6 CCH Fire anp Casualty CASES 
107, 156 F. (2d) 329, the policies involved 
covered grain in storage in a designated 
warehouse. The coverage form contained 
substantially the same wording as the ‘“con- 
tents form” referred to and, in addition, 
grain “on storage if in case of loss the in- 
sured is legally liable therefor.” The de- 
stroyed grain belonged to the Commodity 
Credit Corporation and was stored under 
warehouse receipts under which, purport- 
edly, the assured warehouseman was not 
liable for damage to such grain. However, 
under the Uniform Grain Storage Agree- 
ment with the Commodity Credit Corpora- 
tion, the warehouseman was obligated to 
the Commodity Credit Corporation for the 
same quantity and quality of grain as he 
received and was to insure the grain; and 
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it was provided that the terms of the agree- 
ment should prevail over the terms of the 
warehouse receipts. The court held that the 
warehouseman was liable to the Commodity 
Credit Corporation for the damage by fire 
to its stored grain and, consequently, it was 
held that the insurance companies were 
liable under their policies for the damage to 
the Commodity Credit Corporation’s grain 
in the warehouse. 

The case of Millers Mutual Fire Associa- 
tion of Illinois, et al. v. Warroad Potato Grow- 
ers Association, 94 F. (2d) 741, may be con- 
sidered a typical case construing language 
such as is used in the quoted “contents 
form.” The policy there covered “stock 
consisting of potatoes and all other mer- 
chandise and supplies not otherwise insured 
and not more hazardous, handled or used 
by the insured in their business, their own 
or held by them in trust or on storage, if in 
case of loss the insured ts legally liable there- 
fore,’ while contained in assured’s ware- 
house. There was no showing that the as- 
sured was liable to the owners of the de- 
stroyed potatoes for the loss, and the court 
held that the insurance companies were not 
liable. The court clearly stated the distine- 
tion between this form of coverage and 
others mentioned before where the policy 
covered property of others “for which the 
insured may be liable.” The court said: 


“The policy in suit, by its terms, insured 
potatoes handled or used by the insured, its 
own or held by it in trust or on storage, 
‘if in case of loss the insured is legally liable 
therefor.’ If the quoted words were omit- 
ted, the policy would undoubtedly have cov- 
ered all potatoes in storage contained in the 
warehouse, although not owned by the in- 
sured and although it was not legally liable 
for their loss . [citing authorities]. The 
presence of these words, however, negatives 
any intention on the part of the insurers to 
cover potatoes in storage for the loss of 
which the insured was not legally liable. It 
is plain, therefore, that this policy did not 
insure potatoes in storage, but covered only 
the liability of the insured to the owners in 
case of loss by fire.” 

The case of Sanford Manufacturing Com- 
pany v. Western Mutual Fire Company, 2 Fire 
AND CasuaLty Cases 589, 294 N. W. 406, 229 
Ia. 283, seems to be an extreme case in favor of 
the insurance companies. The policies in- 
volved were issued to Fred A. Hermann, trad- 
ing as Motor Freight Terminal, whose business 
was that of a warehouseman, and were de- 
posited with the Iowa Railroad Commission 
in order to enable the assured to obtain a 
permit to operate such terminal warehouse 


Coverage of Bailee 


A rule of the commission required deposit- 
ing with it policies “covering the legal lia- 
bility of the terminal operator for loss of or 
damage to property in the possession or 
custody of the terminal operator.” The 
form of policies deposited by the warehouse- 
man with the commission in compliance 
with this rule covered merchandise of all 
kinds “for which the assured may be legally 
liable,” while contained in the described 
warehouse. Such policies, it will be seen, 
afforded broader coverage than the com- 
mission rule required. The court said that 
if the quoted endorsement on the policy 
were to be considered without reference to 
the rule of the railroad commission the mer- 
chandise would be covered without refer- 
ence to actual liability. But the court held 
that this endorsement should be construed 
in connection with the commission rule, to 
comply with which the policies were pro- 
cured by the assured, and that when so con- 
strued there was no liability under the poli- 
cies unless the warehouseman was legally 
liable for the loss of the merchandise to the 
owners thereof. 

The cases to which reference has been 
made are intended as illustrative only of the 
points discussed, and are not an exhaustive 
review of the authorities upon the subject. 


Conclusion 


The guiding general rules to be followed 
in dealing with claims for losses on property 
not belonging to the assured may be sum- 
marized in the following brief sentences: 

1. Under the “interest policy,” where the 
policy does not in terms extend to the prop- 
erty or interest of any person other than 
the assured, the assured nevertheless will 
be covered, not only for loss on his own 
property as described in the policy, but also 
on his interest, such as described in the 
policy, in property of others, in his posses- 
sion, custody and control. Such interest 
doubtless will be coextensive with the as- 
sured’s insurable interest in the property 
and may include his charges for labor, stor- 
age and freight if by law or his contract he 
is given a lien on the property therefor or if 
he otherwise may have a lien, as under a 
mortgage, vendor’s lien or mechanics’ lien, 
such interest probably would extend to his 
liability for loss or damage to such property 
of others. 


2. If, under the coverage clause or form, 


the insurance is extended to property of 
others held in trust, etc., without mention 
of assured’s liability, or if the insurance is 
extended to such property of others for 
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which assured may be liable, then, in either 
case, the company is liable for the full 
amount of the value of such property within 
the limits of the policy, and there is no need 
to determine whether or not the assured is 
actually liable to the owner of such property 
for the loss. 


3. If under the form the insurance is ex- 
tended to the property of others only if the 
assured is legally liable to the owner of the 


of such property unless the assured is actu- 
ally liable to the owner of the property; and, 
in such case, in order to determine whether 
the loss should be paid, it is necessary fur- 
ther to determine whether or not the as- 
sured is in fact liable to the owner of such 
property for the loss or damage to the 
property. Such liability may be liability 
imposed upon the assured by law or it may 
be liability assumed by the assured by his 


contract or agreement with the owner of the 


[The End] 


property for the loss or damage thereto, 


then the company is not liable for the loss property. 


CHALLENGING DAYS FOR INSURERS 


“Both the commissioners and the industry must recognize that there are still 
gaps and crevices in state laws relating to insurance regulation. The best mortar 
for that purpose is the unfair trade practices acts,” Henry Moser, Chicago insur- 
ance attorney and one of the drafters of the Illinois insurance code, declared 
recently to the insurance membership group of the Union League Club in Chicago 
in a talk entitled “Challenging Days.” He recommended that the industry, state 
administrations and insurance commissioners enforce these acts and sponsor their 
enactment in the twenty-four states which as yet have failed to adopt them. 
“It will be much easier for commissioners to do a good job than to explain why 


they didn’t,” Mr. Moser warned. 


He forecast that if federal supervision envelops the insurance industry, it 
will come about through acts of the Federal Trade Commission. “The term 
‘regulate’ is a broad one. Ifa state has any statute on its books governing unfair 
trade practices in the business of insurance the Federal Trade Commission 
Act is inapplicable.” Mr. Moser stated that Mr. Lowell Mason, acting chairman 
of the Federal Trade Commission, supports this view, but that there is a bloc in 
the FTC which believes that it has authority to pass upon the adequacy of state 
administration, and “unless they can be convinced of their error an ultimate col- 
lision is inevitable.” 

Discussing the recent FTC hearings on mail-order insurance and automobile 
package policies and the FTC rules promulgated thereon, Mr. Moser pointed out 
that every state had statutes prohibiting one or more of the eight practices regu- 
lated under the new FTC rules. These included misrepresentation of policy forms, 
violation of insurance laws, fraudulent or dishonest practices, misrepresentation in 
solicitation, incompetence or untrustworthiness, improper service to the public, 
unfair business practices and charging more than fixed premiums. Furthermore, 
almost every state has a statute prohibiting false advertising by insurance com- 
panies or an unfair trade practice act. 

Mr. Moser, however, saw another challenge to the industry, equally as 
important as the threat of federal supervision, which he termed “the germs of 
socialism.” He denounced as socialistic a bill introduced in New York to create 
an unsatisfied judgment fund for payment of judgments arising out of operation 
of motor vehicles, involving an additional levy of $1,500,000 annually on motorists. 
He predicted that such a measure would put the state in the insurance business 
on a basis on which it would collect most of the premiums from the wrong people, 
since ninety per cent of motorists in the state have bodily injury and property 
damage insurance and also pay for the cost of administering the financial responsi- 
bility law. Mr. Moser pointed out that the cost should be borne by all citizens. 





The speaker saw a third challenge in the Saskatchewan plan, under which the 
province has been writing all forms of insurance except life in open competition 
with insurance companies at lower rates and excess commissions to agents. 
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How to Report an Accident 


REPRINTED FROM WATCH (VOLUME 10, NUMBER 3), PUBLISHED 


BY THE AMERICAN MUTUAL 


LIABILITY 


INSURANCE COMPANY 





§  Reeeee ASS as it may seem, the 
average automobile driver in the United 
States would not know what to do if he had 
an accident. He does not know his legal 
responsibilities, his moral obligations, nor 
how to protect his own interests when he 
becomes mixed up in a highway tangle. 
These facts were demonstrated conclusively 
by a survey recently completed by WATCH 
among drivers of all ages and sexes. 


Survey Questions 


The American Mutual Liability Insurance 
Company survey was based on an average 
highway-accident situation in which the 
damage to the two cars involved was not 
serious and where there were minor in- 
juries sustained by the car occupants. Drivers 
interviewed were asked to state the first 
thing they would do after an accident. Only 
twenty-seven per cent gave the right answer 
—which is making sure that the injured were 
properly taken care of. Eight per cent gave 
the wrong answer and sixty-five per cent 
never mentioned this important subject at all. 

The second question asked was whether 
or not the driver would report this accident 
to the police. Thirty-four per cent said, “No.” 


Query No. 3 asked if he would report the 
accident to his insurance company, and even 
to this obvious question twelve per cent 
said, “No.” 

The remaining questions of the survey 
had to do with what information they would 
report to their insurance company. Sixty- 
eight per cent overlooked such vital facts 
as the names and addresses of those injured. 
Fifty-nine per cent missed getting the names 
of witnesses; while fifty-four per cent failed 
to tell where and when the accident occurred. 


How to Report an Accident 


Forty-eight per cent either forgot, or felt it 
unnecessary, to describe the accident. 

This lack of knowledge on the part of 
our driving public represents a problem in 
driver education to be faced and solved by 
safety organizations, local, state and federal 
highway authorities, and insurance com- 
panies. It is WATCH’s belief that education 
and training in handling accidents should be- 
come an integral part of our national high- 
way safety program which has made such 
important progress over the past few years 
in the prevention of highway accidents. 
There can be no argument with the “ounce 
of prevention, pound of cure” principle. 
But for those drivers who do become in- 
volved in accidents and need help, it is vital 
to their own protection that they know how 
to do the proper things at the right time. 


Steps to Be Taken 


Here are the steps necessary to handle an 
accident properly: 

1. If persons have been injured, make sure 
they receive proper medical attention. (Don’t 
attempt to render first aid unless it is clearly 
necessary.) If a doctor is called and the in- 
jured are sent to hospitals, get the name 
of the doctor attending and the hospital 
involved. 

2. Get complete information about the 
other car and its driver. This means his 
name, his address, his driver’s number and the 
name of the owner of the car. Also, secure 
the make and model of car and its license- 
plate number. 

3. Secure the names and addresses of all 
the occupants of the other car. 

4. Take the name of each of the 
persons claiming injuries and note the ex- 
tent of injury claimed by-each. If possible, 
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get a statement from each person in the ac- 
cident as to the extent of injury or as to the 
absence of any injury. 

5. Describe the damage to your car and 
the other car. 

6. Secure the names, addresses and tele- 
phone numbers of as many witnesses as 
possible—other than those riding with you. 

7. Be sure to make a record of the loca- 
tion of the accident, noting on which side 
of the street you were driving and in which 
direction. Write down whether or not you 
blew your horn and whether or not your 
lights were on if the accident occurred at 
night. Note the same for the other car. 

8. Note when the accident happened—day, 
date, hour—also the condition of the weather 
and of the street or road on which the ac- 
cident happened. 

9. If a police officer is present, make a note 
of his badge number and precinct location. 

10. State regulations, particularly as they 
are stated by financial responsibility laws, 
vary on the question of reporting accidents. 


ATOMIC ENERGY WORKERS ARE GOOD INSURANCE RISKS 


One hundred insurance engineers representing thirty-nine casualty 
insurance companies last month attended a five-day session on insur- 
ance aspects of health physics at the Brookhaven National Laboratory, 
Upton, New York, according to The National Underwriter. The course, t 
sponsored by the Atomic Energy Commission, provided advance in- 
formation on health problems involved in the distribution and use of 


radioisotopes. 


Workers in atomic energy installations and research laboratories 
make good insurance risks at the standard rates, the insurance repre- 
sentatives were told by Dr. K. Z. Morgan, Director of Health in the 
Physics Division of the Oak Ridge National Laboratory of the Atomic 
Energy Commission. Radiation from isotopes and similar substances 
differs little from X-rays used in industrial equipment. At the atomic 
plant at Hanford, Washington, not more than three and one-half per 
cent of the workers are exposed to radiation, with the exposure moni- 
tored so that the amount received is not harmful. 
were due to radiation at the Los Alamos bomb assembling plant during 


the war. 


present installations might shorten the life span of workers about 


three weeks. 


Total radiation received in twenty years of working in 


Some states require the use of a special 
report form; some require immediate re- 
porting direct from the person having the 
accident; some require reporting of any 
accidents damaging property valued in excess 
of $25, and all accidents involving personal 
injuries. To be on the safe side and to pro- 
tect yourself, find out the requirements of 
your own state. 

11. So that your insurance company may 
render maximum assistance in your defense, 
all of the above information should be prop- 
erly reported to your insuring company at 
the earliest possible moment. If a special 
reporting form is required in your state, 
send a duplicate copy to the insurance com- 
pany as your accident report. 

Finally, every car driver should always 
remember that he must never leave the scene 
of an accident until he has taken care of all 
of the above points. To depart without 
making sure that he has fulfilled his obliga- 
tion as a car owner may well result in his be- 
ing blamed unnecessarily for the accident. 


[The End] 


Only two deaths 
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Opinions 


pene Benefit Companies— 
Use of Mortuary Funds to Purchase 
Real Property.—An Arizona mutual bene- 
fit company may not use part of its mortu- 
ary funds to purchase a lot for a home 
office building, but must finance such a pur- 
chase from its expense funds, according to 
a recent ruling of the Attorney General. 
Although Section 61-1010 (2) provides that 
a benefit insurance company may own 
sufficient real property for business pur- 
poses, this grant of power is counteracted 
by the provision of Section 61-1009 (b) that 
the mortuary fund be used exclusively for 
the fulfillment of the policy contract. The 
Attorney General pointed out that a recent 
Washington ruling, exempting mutual bene- 
fit companies from tax on accretions to 
their mortuary funds, had been based, in 
part, on the ground that the fund is so 
strictly guarded and is maintained for the 
fulfillment of policy claims solely.—Opinion 
of the Arizona Attorney General, February 
7, 1950. 


eee Insurance—Eligibility 
of Municipality and County Board and 
Members of Associations.—Insurance com- 
panies doing business in Florida are author- 
ized to issue to municipal corporations or 
county boards group life or group health and 
accident policies covering their employees un- 
der voluntary plans providing for the entire 
premium to be paid by deductions from the 
salaries of the participating employees. For 
authority, the Attorney General pointed to 
Chapter 25,189, Laws of Florida, Acts of 
1949, which comprehensively sets forth the 
conditions and circumstances under which 
policies of group life insurance may be is- 
sued. Section 4 of this chapter provides for 
the applicability of the provisions of Section 
112.08-112.14, Florida Statutes, which au- 
thorize group life insurance for employees 
of any county, county board of public in- 
struction or governmental unit. A munici- 
pal corporation qualifies as a “governmental 
unit.” 


Attorneys General 


of Attorneys General 





In addition, insurance companies are au- 
thorized to issue a group health and accident 
policy providing for a natural-death benefit 
of not more than $250 to members of associ- 
ations which are organized and maintained 
for purposes other than that of obtaining in- 
surance. Members of a labor union desiring 
greater natural-death benefits may obtain 
them through a group life policy issued in 
conformance with the requirements of Chap- 
ter 25,189.—Opinion of the Florida Attorney 
General, No. 050-15, January 5, 1950. 


| NDIANA—Foreign Insurance Companies 

—Applicability of Retaliatory Tax Stat- 
ute.—California and Michigan were requir- 
ing Indiana insurance companies to report 
the amount of premiums collected in their 
respective states both on their forms and on 
the Indiana state tax form and to pay the 
tax on that which yielded the greater revenue. 
The Indiana Department of Insurance in- 
quired of the Attorney General if it might 
invoke the provisions of the Indiana retalia- 
tory law (Section 259, Chapter 162 of the 
Acts of 1935, as amended by Section 5, 
Chapter 288 of the Acts of 1937). In view 
of the court’s interpretation of the statute 
as demanding ‘an eye for an eye, and a 
tooth for a tooth,” the Attorney General 
replied that states requiring Indiana com- 
panies to file two separate forms and to pay 
tax on the one showing the greater tax 
might, in like manner, have their domiciled 
companies retaliated against by Indiana.— 
Opinion of the Indiana Attorney General, No. 
3, February 3, 1950. 


ARYLAND — Investment Powers of 

Insurers—Real Estate—Legality of 
Lease Subject to Repurchase Option.—A 
Maryland life insurance company contem- 
plated purchasing certain improved real 
property and leasing it to the vendor for 
office purposes under a lease containing an 
absolute option to repurchase at any time. 
It was suggested that such a transaction 
constituted a 100 per cent mortgage and that 
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Section 25 (1) (g) of Article 48A of the 
Annotated Code of Maryland, 1947 Supple- 
ment, as amended by Chapter 564 of the 
Acts of 1949, permitted investment of re- 
serves in first mortgages or deeds of trust 
only to the extent of two thirds of the fair 
market value of the simple or improved 
leasehold real estate. 

Section 25 (1) (k-a) authorizes domestic 
stock and mutual life insurance companies 
to invest reserves in unencumbered fee 
simple or improved real estate other than 
property to be used primarily for mining, 
recreational, amusement, hotel or club pur- 
poses. The subsection also limits the amount 
of total assets which may be thus invested 
and prescribes the manner of computing the 
book value. 

The policy underlying such legislation is 
to insure safety to policyholders. An obliga- 
tion to sell an investment at its precise value 
as carried on the books of an insurance com- 
pany involves no greater risk or possibility 
of reserve impairment than mere ownership 
of the investment. The proposed transac- 
tion, the Attorney General held, fell squarely 
within the provisions of Section 25 (1) (k-a). 
—Opinion of the Maryland Attorney General, 
January 13, 1950, 


ye oO uss-Dening Removal of 
L Cases by Foreign Insurers from State 
to Federal Court—Constitutionality of Stat- 
ute.—Section 6007, Revised Statutes of 
Missouri 1939, authorizes the Superintend- 
ent of Insurance to revoke the license of a 
foreign insurance company if it removes, 
without the consent of the opposite party, 
a suit filed against it in a state court to a 
federal court. Section 6007, the Attorney 
General ruled, is unconstitutional because 
it denies to foreign insurers the equal 
protection of the laws, in violation of the 
provisions of the Fourteenth Amendment 
to the United States Constitution. 

Although the United States Supreme 
Court had not construed, Section 6007, it 
had invalidated similar provisions from the 
insurance codes and statutes of other states. 
In Chicago, Rock Island and Pacific Rail- 
way Company v. Herndon, 218 VU. S. 135, a 
suit was brought to test the constitutionality 


of a statute affecting railroads. The statute 
provided for forfeiture of a foreign railroad 
corporation’s right to do business in Mis- 
souri, and subjected it to penalties, in case 
it removed, without the consent of the op- 
posite party, a case to a federal court from 
the state courts. The Supreme Court of 
the United States affirmed a decree enjoin- 
ing Missouri officers from enforcing the act, 
declaring: “ this is not a case where 
the state has undertaken to prevent the 
coming of the corporation into its borders 
for the purpose of carrying on business. 
The corporation was within the state, com- 
plying with its laws, and had acquired, 
under the sanction of the state, a large 
amount of property within its borders, and 
thus had become a person within the state 
within the meaning of the Constitution and 
entitled to its protection. . . . While the 
right to do local business within the state 
may not have been derived from the Fed- 
eral Constitution, the right to resort to the 
Federal courts is a creation of the Constitu- 
tion of the United States and the statutes 
passed in pursuance thereof.” 


In Terral, Secretary of State of Arkansas 
v. Burke Construction Company, 257 U. S. 
529, concerning the validity of a similar 
Arkansas statute, the Supreme Court of the 
United States again declared: “. . . a 
state may not, in imposing conditions upon 
the privilege of a foreign corporation’s 
doing business in the state, exact from it 
a waiver of the exercise of its constitutional 
right to resort to the federal courts or there- 
after withdraw the privilege of doing busi- 
ness because of its exercise of such right, 
whether waived in advance or not. The 
principle . . . rests on the ground that 
the Federal Constitution confers upon citi- 
zens of one state the right to resort to fed- 
eral courts in another, that state action, 
whether legislative or executive, necessarily 
calculated to curtail the free exercise of the 
right thus secured is void because the sov- 
ereign power of a state in excluding foreign 
corporations, as in the exercise of all others 
of its sovereign powers, is subject to the 
limitations of the supreme fundamental 
law.”—O pinion of the Missouri Attorney Gen- 
eral, February 16, 1950. 


MASSACHUSETTS PROVIDES FOR NOTICE OF FINANCE CHARGES | 


A law recently approved by the Governor of Massachusetts provides that 
every contract of conditional sale and chattel mortgage in which finance charges 
are included must be in writing and include, in not less than eight-point bold- 
face type, the statement that, “The Finance Charges provided herein are NOT | 


regulated by Law. They are a Matter for Agreement between the Parties.” 
This law is effective May 12, 1950, Chapter 81. | 
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Insurers Warned 
on Rebating Penalties 


The Colorado Insurance Commissioner 
was informed that agreements were being 
contemplated between insurance companies 
and trade and other associations under which, 
in return for a certain volume of business 
placed with the insurance company by the 
individual members of the association, the 
company would rebate to the association a 
certain percentage of the premium volume, 
the percentage rebated to be graduated as the 
premium volume from the individual members 
increased. 


This information prompted Insurance 
Commissioner Kavanaugh to issue Bulletin 
2-1950 on February 17, 1950, calling the 
attention of all fire and casualty companies 
doing business in Colorado to Section 70, 
Chapter 87, Colorado Statutes Annotated, 
which prohibits any insurance company or 
its representative from offering directly or 
indirectly, except to charitable, religious or edu- 
cational institutions whose property or 
buildings are tax exempt, as an inducement 
to insurance, any rebate of premium payable 
on the policy. 


Commissioner Kavanaugh emphasized that 
“the violation is the rebating and is not de- 
pendent upon the rebate having been made 
to the premium payor.” In addition, he 
warned that the penalty imposed by the 
statute consists of the revocation of the 
certificate of authority of the offending com- 


pany or agent. 


Controls on Auto Finance 


Package Transactions 


Colorado’s Superintendent of 
has warned state motorists to beware of 
finance companies which issue insurance 
policies incompatible with the requirements 
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of the state’s financial responsibility law. A 
number of loan companies, used-car dealers 
and insurance agents have been offering 
automobile purchasers a “package-loan ser- 
vice” which purportedly includes full liability 
insurance, but actually does not. When the 
purchaser becomes involved in an accident, 
he learns, to his regret, that his insurance 
covers damages only to his own automobile. 
Next he discovers that he has failed to 
comply with the financial responsiblity law, 
which requires coverage for bodily injury 
and property damage liability to the other 
motorist involved in the accident. The pur- 
chaser’s license is then invalidated. Often, 
when a person obtains a loan to buy a new 
car, the finance company will not close the 
transaction unless the purchaser cancels his 
old policy and obtains new insurance from 
the finance company. The purchaser loses 
money on his old policy, which he must 
cancel at a higher short-term rate. 


In view of the numerous complaints re- 
ceived, Insurance Commissioner Kavanaugh, 
on January 19, 1950, issued a bulletin to all 
companies writing automobile insurance in 
Colorado, setting forth rules that must be 
complied with in reference to insurance on 
installment purchases. He also warned that 
the Department will hold hearings and re- 
voke the licenses of firms failing to comply. 

The rules provide that: 

1. Purchasers under sales finance con- 
tracts must be fully informed as to the in- 
surance coverage provided in the policy and 
its cost, independent of the finance charges. 

2. The policy, a copy or a memorandum 
must be delivered to the purchaser within a 
reasonable time reciting the name of the in- 
surer, the number of the policy, the term 
and effective date of the policy and the perils 
insured against. In addition, a breakdown must 
be given of the premium charged for each 
coverage. 
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3. When insurance is made mandatory 
upon the purchaser, he shall not be required 
to take, or be coerced into taking insurance 
through any particular agency or company. 
Severe penalties for violation of this rule 
are enumerated in the Colorado Unfair Prac- 
tices Act of 1949, 


4. If the policy obtained from the vendor 
and/or finance company does not provide 
bodily injury and property damage cover- 
age, that fact must be stamped plainly in 
large capital letters on the face of the policy 
or memorandum. 


Approval of Insurance Contracts 
Under Disability Benefits Law 


Every contract of insurance, including any 
amendment, endorsement or rider thereto, 
which provides for employee benefits under 
Section 211 of the New York Disability Bene- 
fits Law, whether the benefits are statutory or 
benefits under a plan, must meet the re- 
quirements of the Superintendent of Insurance. 
A new regulation issuedsby the Workmen’s 
Compensation Board describes the two methods 
which insurance carriers must use in apply- 
ing for acceptance of insurance contracts. 


Each insurance carrier must either, 


“(1) Apply for acceptance by the Chair- 
man of the Workmen’s Compensation Board 
of one or more forms of insurance contract; 


on acceptance of each such form the chair- 


man will assign to it an identifying number. 
The carrier may thereafter, and until ac- 
ceptance of such contract form has been 
revoked by the chairman or its approval 
rescinded by the Superintendent of Insur- 
ance, file with the chairman a satisfactory 
certificate that it has issued an insurance 
contract in the accepted form, giving the 
required information with regard thereto. 


“(2) Apply promptly to the chairman for 
acceptance of an insurance contract as writ- 
ten and issued. 


“Subject to acceptance of the underlying 
plan, if any, acceptance of each insurance 
contract is effective as follows: 


“ 


(a) A contract for which a certificate is 
filed pursuant to paragraph (1) is effective 
as of the issue date of the contract, provided 
the certificate is filed promptly with the 
chairman. 


“(b) A contract for which an application 
is filed pursuant to paragraph two is effec- 
tive as of the issue date of the contract, 
provided the insurance carrier’s application 
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for acceptance of the contract and prelimi- 
nary certificate, both in form prescribed by 
the chairman, have been filed promptly with 
the chairman. 


“Tf an insurance contract is intended to 
insure the obligations of an employer who 
desires to provide benefits by a plan under 
Section 211, subdivision (4) or (5), the in- 
surance contract will not be acceptable, 
either under paragraph (1) or (2) above, 
as of a date prior to the effective date of 
the acceptance of the plan the benefits of 
which the insurance contract is intended 
to insure, 


“The chariman shall, by rule, prescribe the 
procedure for applications under paragraphs 
(1) and (2) and the several forms to be 
used.” 


Investment Powers of Insurers 
Broadened 


In Regulation No. 32, issued on Janu- 
ary 31, 1950, the New York Insurance De- 
partment interpreted Section 81(1) of the 
New York Insurance Law, which deals with 
classes of reserve investments authorized 
for domestic insurers, specifically govern- 
ment obligations. The result of the new 
interpretation is to permit investment in ob- 
ligations of such government projects as 
the New Jersey turnpike where there is no 
tested return or history of interest payments. 


The existing law permits investment in 
bonds or other evidence of indebtedness, not 
in default, as to principal or interest, which 
are legally authorized obligations of any 
county, city, town, village, municipality or 
district or political subdivision, any civil 
division or public instrumentality, if, by legal 
requirement, such obligations are payable 
from adequate special revenues pledged by 
the law for such payment. 


The new interpretation authorizes invest- 
ment in evidences of indebtedness, not in 
default as to principal or interest, which are 
valid and legally authorized obligations of 
one of the above obligors, to provide funds 
for the construction of a public utility, pro- 
vided that, (1) the construction has been 
authorized by law, (2) the law authorizes 
financing sufficient to construct it completely, 
(3) collection of adequate special revenues 
to pay the indebtedness is authorized, (4) con- 
struction costs and special revenues to pay 
the indebtedness have been estimated by 
qualified engineers or other experts, (5) and 
the revenues will be, in the judgment of the 
insurer, adequate to pay the indebtedness. 
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Filing of Policy Forms 
Under Disability Benefits Law 


The New York Insurance Department, on 
February 27, 1950, issued a ruling on the 
filing of policy forms under the Disability 
Benefits Law (Chapter 600 of the Laws of 
and commission schedules must be sub- 
mitted to the Policy Bureau at the Albany 
office of the New York Insurance Depart- 
ment. The Albany office recently moved 
from the State Office Building and is now 
located at 324 State Street. 

The full text of the ruling appears below: 

“Following the enactment of the Disability 
Benefits Law (Chapter 600 of the Laws of 
1949), and at the suggestion of the New 
York Insurance Department, companies au- 
thorized to write Disability Benefits Law 
coverage organized a committee to study 
the question of policy forms appropriate to 
the writing of such coverage. The com- 
mittee comprised representatives of the follow- 
ing organizations: Association of Casualty 
and Surety Companies, Mutual Insurance 
Statistical Association, State Insurance Fund, 
Bureau of Accident and Health Under- 
writers, Health and Accident Underwriters 
Conference, American Life Convention, Life 
Insurance Association of America, New 
York State Association of Life Underwriters, 
International Association of Accident and 
Health Underwriters, New York State agents 
and brokers. 

“The objective of the committee, which 
broadly represented all segments of the in- 
surance business interested in the problem, 
was to serve as an advisory group to the 
Insurance Department in the solution of 
the many policy forms problems incident 
to the enactment of the Disability Benefits 
Law. This committee, generally known as 
the All-Industry Forms Committee, spent 
several months in devising forms designed 
to provide coverage which would meet the 
the requirements of the Disability Benefits 
Law. Following the deliberations of the 
All-Industry Forms Committee consultation 
was had with representatives of the In- 
surance Department. The forms were like- 
wise reviewed by the Chairman of the Work- 
men’s Compensation Board. 

“Disability Benefits Law coverage falls 
within the category of group accident and 
health insurance, Traditionally, insurance 
carriers have competed on policy forms and 
premiums and the spirit and intent of the 
Disability Benefits Law indicates a legisla- 
tive policy to preserve the competitive nature 
of the business. The Insurance Depart- 
ment has therefore concluded that flexibility 
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in forms of coverage will be in the public 
interest and that mandatory forms of policies 
should not be promuglated. It is realized 
however that many companies licensed to 
write disability benefits coverage will be 
entering a new field and that under these 
circumstances it will be in the public interest 
for the Department to furnish 
working guides. The forms which have 
been the subject of deliberation are intended 
merely to guide companies in the prepara- 
tion of policy forms. 


forms as 


Sasic forms of coverage providing the 
exact benefits required to be furnished by 
employers under the Disability Benefits 
Law, as well as numerous riders, have been 
the subject of consideration. It has not 
been possible to give final consideration to 
all of the forms. However, two basic forms 
for minimum statutory benefits and a form 
of rider which will enable the writing of 
benefits greater than those required by the 
statute have been considered aad are now 
being released by the Insurance Depart- 
ment for use by insurance carriers. These 
forms are attached hereto and are designated 
as Advisory Forms A, B and Advisory 


Form H. 


“ADVISORY FORM A 
“The DISABILITY BENEFITS POLICY 


designated as Advisory Form A is designed 
to meet the minimum benefit requirements 
fixed by the Disability Benefits Law. The 
benefits payable are precisely those required 
under Section 204 of the law and are subject 
to all of the limitations and restrictions 
written into the law. It has been drafted in 
such a manner that the policyholder may be 
any individual or entity to whom this type of 
policy could be issued so as to provide 
benefits for the members of any group of 
which may properly be insured. 
Its undertaking is to pay benefits to em- 
ployees entitled to benefits by reason of 
employment within the classes stated in the 
policy for disability commencing during the 
policy period and during a four week carry- 
over period for those persons whose employ- 
ment terminates during the policy period. 


or 


persons 


To the extent that the law establishes 
the procedures to be followed in filing and 
establishing claims, making benefit pay- 
ments, prosecuting contested cases, etc., re- 
liance is had on the law and no attempt is 
made to write all of these provisions into 
the policy. Certain provisions are required 
by the statute to be included and these are 
all collected in a Required Provisions condition. 


“The law, while imposing obligations 
upon the employee with respect to filing 
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notice and proof of disability, contains no 
requirement that such notice and proof shall 
be furnished to the insurance company. The 
Notice of Disability condition places upon 
the policyholder the contractual obligation 
to furnish notice to the company and also, 
if a defense clause is used, to forward to 
the company any summons or process that 
may be served in connection with any suit 
or other proceeding. 


“The Cancellation condition conforms to 
the requirements of the Disability Benefits 
Law. The various other conditions relating 
to Records, Changes, Assignment, etc., are 
customary policy provisions. 


“Advisory Form A, to a large degree, 
follows the general style and format of the 
liability and workmen’s compensation poli- 
cies now in use by most companies through- 
out the country. This has been done in order 
to make it possible for such companies to 
take advantage of the savings which, by the 
use of general forms over the years, have 
been effected in the mass production of a 
large volume of small premium policies. 
The form is fitted to the techniques and 
practices of the companies now writing a 
large volume of liability or workmen’s com- 
pensation insurance. 


“ADVISORY FORM B 


“As indicated in the foregoing, Advisory 
Form A follows the general style of policies 
employed by companies writing liability and 
workmen’s compensation insurance. Com- 
panies now doing a group accident and 
health insurance business have likewise de- 
veloped methods and procedures for low 
cost policy production and may prefer to 
use policies to write insurance under the 
Disability Benefits Law which follow the 
general style of the more or less traditional 
group accident and health policies. 


“The DISABILITY BENEFITS POLICY 
designated as Advisory Form B, is sub- 
stantially the same as Advisory Form A 
but is prepared in the manner of a group 
accident and health policy. It, like Advi- 
sory Form A, is designed to meet the mini- 
mum benefit requirements fixed by Section 
204 of the Disability Benefits Law and 
undertakes to pay benefits to employees en- 
titled to benefits by reason of employment 
within the classes stated in the policy for 
disability commencing during the policy period 
and during a four week carryover period 
for those persons whose employment termi- 
nates during the policy period. 


“This policy is prepared for use where the 


policyholder is the employer or is one of 
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several employers listed in the policy, Com- 
panies writing group insurance have de- 
veloped special forms of policies for other 
types of policyholders and will presumably 
follow the procedures heretofore developed. 
Full reliance is had on the law, to the extent 
covered by the Law, for benefit limitations, 
filing procedures for notice and proof of 
loss, enforcement of benefit claims, etc. The 
comments made above in connection with 
Advisory Form A with respect to the policy 
conditions are equally applicable to the pro- 
visions of Advisory Form B. 


“Advisory Form B is designed to fit more 
readily into the established techniques and 
practices of those companies now writing 
group accident and health insurance. 


“ADVISORY FORM H 


“The number of companies employing one 
or more of the available methods of writing 
insurance under the Disability Benefits Law 
which exactly satisfy the minimum benefit 
requirements of Section 204 of the law may 
wish to use an endorsement or rider which 
will operate to increase the amount of the 
weekly benefit, to increase the statutory 
duration of benefit payments or to change 
or eliminate certain restrictions or limitations 
contained in the law. Advisory Form H is 
a rider designed to accomplish such varia- 
tions and has been prepared in such manner 
as to be appropriate for use on any policy 
form providing only the minimum benefits 
required by the Disability Benefits Law. 


“Tt is obvious that only the general ap- 
proach of this form can be established and 
that the type of changes it can be used to 
effect can only be suggested by a number 
of examples. The changes which companies 
may undertake to make by use of this en- 
dorsement are many and varied. It is the 
belief of the Committee that Advisory 
Form H illustrates how such changes can 
be made and that the preparation of the 
actual amendments desired by a particular 
company is left to the Company. 


“GENERAL 


“Inquiries have been received by the In- 
surance Department with respect to the use 
of a rider or endorsement on the standard 
workmen’s compensation policy form as well 
as the use of riders or endorsements on ac- 
cident and health policies presently in force 
which provide loss of time benefits. Riders 
covering these matters are presently under 
consideration but cannot be released at this 
time. It is hoped that such advisory forms 


will be available within the near future 
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together with other forms of riders or en- 
dorsements adaptable to the various methods 
of writing group accident and health coverage. 
“Special Provision 
Contributions 


Relating to Employee 


“In advisory Forms A and B hereto at- 
tached it will be noted that there is a special 
provision relating to employee contributions. 
Under the Disability Benefits Law employee 
contributions are impressed with a trust and 
the statute provides that no profit shall be 
derived by any employer in connection with 
providing for the payment of disability bene- 
fits. The obvious purpose of the statute is 
to protect the contributions made by em- 
ployees to the end that they shall be used 
only for providing benefits under the Disa- 
bility Benefits Law and that any contribu- 
tions of employees in excess of those required 
to provide coverage shall inure to the benefit 
of the employees so contributing. The legis- 
lative policy as enunciated in the Disability 

Senefits Law indicates a need for a. policy 
provision which will assure protection of 
the contributions made by employees. The 
‘Special Provision Relating to Employee 
Contributions’ contained in Advisory Forms A 
and B is designed to meet this need. Under 
the circumstances, therefore, the attention 
of all insurance carriers is directed to the 
fact that this special provision must be in- 
cluded in every policy submitted for approval 
except in the case of a policy where the 
entire cost of the insurance is borne by the 
employer and no part thereof is borne by 
the employees covered thereby; in such ‘non- 
contributory’ cases a clause shall be con- 
tained in the policy affirmatively setting 
forth that the entire premium is paid by the 
employer and no part thereof is borne by 
the employee. 


“Filing of Policy Forms, Rates and Com 
mission Schedules 

“Under a regulation made by the Chair- 
man of the Workmen’s Compensation Board 
all policy forms are to be submitted to the 
chairman for acceptance. The procedure to 
be followed in connection with submission 
of forms to the Workmen’s Compensation 
Board will be set forth in a memorandum 
which will be sent to carriers by the Chair- 
man of the Workmen’s Compensation Board. 

“Insofar as filings with the Insurance De- 
partment are concerned, insurance carriers 
are to follow the procedures heretofore in 
effect by submitting to the Insurance De- 
partment two copies of every form proposed 
to be used. The carrier’s identifying form 
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number for policies, riders, endorsements 
and applications must include the letters 
‘DBL’. Forms must be accompanied by 
premium rates, rules and classification of 
risks, and commission schedules in accord- 
ance with the provisions of Section 221 (7) 
of the Insurance Law, and shall be filed in 
duplicate. When making rate filings, car- 
riers are to submit supporting data to the 
extent that the same are available but in 
any event rate filings must be accompanied 
by the following information: (1) A state- 
ment of the statistical basis of assumptions 
used in arriving at the premium rates; (2) 
An estimate by an actuary, of the incurred 
loss ratio as a percentage of earned premi- 
ums including assessments for disabled un- 
employed; (3) An estimate of the ratio oi 
incurred administration and operating ex- 
penses as a percentage of earned premiums 
separated as between first year and renewal. 


“Supplemental Benefits 


“Inquiries have been received by the In- 
surance Department as to whether supple- 
mental benefits such as hospital expense, 
medical expense, Blue Cross, etc. may be 
written on groups covering four or more 
but less than twenty-five lives. Inquires have 
also been received as to whether sole proprie- 
tors and co-partners may be written in such 
groups. The group definition contained in 
the Insurance Law which limits group cov- 
erage to at least twenty-five lives is not 
applicable to groups written under the Dis- 
ability Benefits Law. Insurance carriers 
are advised that supplemental coverages on 
groups of four or more but less than tweny- 
five lives may be written under the Dis- 
ability Benefits Law. Insurance carriers 
proprietors and co-partners may be covered 
with such groups. 

PP 

“Arrangements have been made both by 
the Insurance Department and the Chair- 
man of the Workmen’s Compensation Board 
to give preferred attention to all policy 
forms in connection with Disability Bene- 
fits Law coverage. There will be a consid- 
erable volume of policy examination work 
which will have to be done within a short 
period of time in order that the companies 
may proceed with the writing of the busi- 
ness. In order to avoid time consuming 
delays, carriers are requested to refrain from 
inquiring as to the status of approval after 
forms have been submitted. As soon as 
a policy form has been examined and found 
to be acceptable prompt notification will 
be given to the company making the filing.” 
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Pennsylvania Approves 
Third Increase in Blue Shield Benefits 


Insurance Commissioner Malone of Penn- 
sylvania has approved a request of the Med- 
ical Service Association of Pennsylvania to 
provide increased medical and surgical bene- 
fits at no increase in cost for the more than 
600,000 Blue Shield subscribers in the state, 
effective April 1. The new and increased 
benefits are available to present holders 
of Group Blue Shield agreements as well as 
to those who join after April 1. This is the 
third extention of Blue Shield benefits ap- 
proved in the last seven months without an 
increase in cost to subscribers. Last sum- 
mer, benefits were extended to include sur- 
“gical, obstetrical and osteopathic services by 
doctors of osteopathy participating in the 
Blue Shield plan and specified dental ser- 
vices requiring a surgical operation in a hos- 
pital. On November 1, 1949, new income 
limits were approved under which the ma- 
jority of Blue Shield members became eli- 
gible to have their doctor bills paid in full 
for catastrophic illness, obstetrical delivery 
_and limited dental services performed in a 
hospital. 

Members will not receive an official notice 
of the increase, nor will the Medical Service 
Association, a nonprofit corporation under 
the supervision of the Insurance Depart- 
ment and the Department of Health, be re- 
quired to mail endorsements to its members 
because of the enormous expense involved. 
It is estimated, based on predicted business, 
that this latest increase will cost $1,250,000 
in 1950. 

Salient features of the new benefits are: 

In-hospital allowance.—Under the medi- 
cal-surgical agreement, the Association will 
pay doctors for seventy days of medical or 
osteopathic treatment for in-hospital patients 
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per admission, for all cases not requiring 
surgery or obstetrics, except mental, tuber- 
culosis and venereal disease cases, which 
will be limited to thirty days per year. At 
present, the allowance is for twenty-one to 
thirty days only, depending upon the length 
of membership. 


Payment for home and office calls.—Pay- 
ment will be made for home and office calls 
for employed members of Blue Shield groups 
having medical-surgical agreements, pro- 
vided the illness results in total disability 
to work. Present benefits do not include 
this coverage. Doctors will be paid $3 per 
visit, starting with the fourth visit in any 
one illness, for not more than twenty-one 
visits in one year. Dependents of subscribers 
and those enrolled on a nongroup basis will 
not be covered by this new benefit. 


New fee schedule.—A new fee schedule 
provides payment to doctors of $200 for 
many major operations and increased pay- 
ments for many minor operations performed 
on subscribers and enrolled members of 
their families under both the Blue Shield 
surgical and medical-surgical types of agree- 
ments. The present limit of the Association’s 
fee schedule is $150 for any one operation. 


Medical-surgical agreement subscribers 
only.—Other increased benefits provided for 
subscribers to the medical-surgical agree- 
ment only include payment to doctors of 
$10 for the patient’s first day in the hospital 
($5 is the present allowance), and an allow- 
ance of $10 for for one bedside consultation, 
when necessary, for in-hospital patients per 
admission. This latter allowance is not now 
included in the Blue Shield» agreements. 


Change of Address 


The Albany office of the New York In- 
surance Department has moved from the 
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State Office Building and is now located at 
324 State Street, Albany, New York. This 
information is important to all insurance 
companies licensed to write benefits under 
the Disability Benefits Law, since all policy 
forms, rate filings and commission schedules 
must be submitted to the Policy Bureau at 
the Albany office of the New York Insur- 
ance Department. For the ruling issued by 
the Department on February 27, 1950, on fil- 
ing of policy forms under the Disability 
Benefits Law, see the “State Department 
Rulings” section in this issue of THE INSuUR- 
ANCE LAW JOURNAL. 


Increase in New York Taxicab 
Insurance Limits Recommended 


Superintendent of Insurance Dineen of 
New York bolstered his recommendation to 
the legislature that it increase the limits of 
compulsory taxicab liability insurance with 
telling case histories and accident statistics. 
The present law requires taxicabs to carry 
a minimum of $2,500 liability insurance for 
injury to one person and $5,000 for injury 
to two or more persons. The Insurance 
Department believes that in light of present 
day economic conditions, these limits should 
be increased to $10,000/20,000. 

Mr. Dineen pointed out that New York’s 
limits lag far behind the requirements in 
other states. Thirty-nine states require in- 
surance of $5,000/10,000 or more, sixteen 
of which require even higher amounts. In 
further contrast to New York are the rules 
of the Interstate Commerce Commission, 
which call for limits of $5,000/15,000 on 
taxicabs operating between two or 
states. 


more 
The departmental report indicated 
that there was a tendency on the part of 
insurers to use the statutory policy limits 
to bring about unreasonably low settlements 
of personal injury claims. A bill to double 
the limits for taxicab insurance passed the 
New York Senate last year, but failed to 
make headway in the Assembly. 
Superintendent Dineen also recommended 
that if the legislature raised taxicab insur- 
ance limits, it should consider increasing limits 
under the Motor Vehicle Safety Responsibility 
Act. Under this law, motorists involved in 
an accident resulting in personal injury or 
property damage of $50 or more must obtain 
insurance of at least $5,000/10,000 limits or 
furnish other evidence of financial responsi- 
bility. In suggesting that these amounts be 
raised to $10,000/20,000, Superintendent Dineen 
pointed out that fifty-one per cent of insured 
motorists in New York State voluntarily 
carry $10,000/20,000 or higher coverage. 
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“Dollar-a-Month” 
Hospital Coverage 


Continental Casualty has a new “dollar- 
a-month” hospitalization policy which the 
company has made available to all persons 
from three months to eighty years old. The 
policy is designed so that anyone can afford the 
protection, and is for those who would like 
to obtain additional coverage té6 supplement 
their present hospital policy. The dollar-a- 
month rate applies to men and women from 
ages eighteen to fifty-nine. Children from 
three months to seventeen years pay half 
price, while the age bracket between sixty 
and eighty is covered at fifty per cent in- 
crease in premiums. Double miscellaneous 
benefits and a surgical operation schedule 
may be added by rider. The new policy 
pays full benefits for confinement in any 
hospital for each accident or sickness. Daily 
room-and-board expenses are paid at the 
rate of $4 per day, up to thirty days with 
a miscellaneous expense allowance up to 
five times the daily benefit. Maternity bene- 
fits are also paid for delivery either in or out 
of the hospital. Accident first-aid treatment 
up to two times the daily benefit is provided 
for under the policy. The policy is flexible 
and may be written for higher or lower 
daily hospital benefits, ranging from $3 to 
$7 per day, at a cost of only twenty-five 
cents per month for each dollar of daily 
benefit. 


‘Stop Fires—Save Jobs’’ Movie 
Released 


A brand new and informative sound film, 
“Stop Fires—Save Jobs,” is now available 
as an audio-visual aid to safety engineers 
and others responsible for employee training 
in fire prevention. Released by Audio Pro- 
ductions, Inc., the motion picture explains 
the three principles of fire safety: fire pro- 
tection engineering, management cooperation 
and employee cooperation. The film em- 
phasizes the employee-cooperation phase of 
fire safety, explaining and cautioning against 
such industrial fire hazards as dust, vapors, 
static electricity, bad wiring, misuse and 
abuse of electrical equipment, dangerous 
working habits and lack of precautions while 
engaged in hazardous work such as welding. 

The script was written and the film pro- 
duced under the guidance and with the 
cooperation of the National Board of Fire 
Underwriters and the Factory Insurance 
Association. The film is available in both 
sixteen and thirty-five millimeter sizes and 
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Six- 


runs approximately nineteen minutes. 
teen-millimeter prints may be secured at a 
price of $47 each, f.o.b. New York, by letter, 
telegram or telephone to Audio Productions, 
Inc., Film Center Building, 630 Ninth Ave- 
nue, New York 19, New York. 


Propose Increase 
in Warsaw Convention Limit 


New York’s Representative Latham has 
introduced a joint resolution in Congress 
(H. J. R. 406) to increase from $8,300 to 
$25,000 the limit of recovery under the 
Warsaw Convention for accidents involving 
international air travel. The Civil Aero- 
nautics Board would be required to have 
domestic and foreign airport lines insure 
each passenger for $25,000. The cost of the 
insurance, estimated at less than $2, would 
be added to the price of each passenger’s 
ticket. 


Investigating FTC Has Tables Turned 


The Small Committee of the 
House of Representatives has announced 
that it intends to examine the Federal Trade 
Commission’s trade practice conference bu- 
reau in order to learn whether or not it is 
becoming a little NRA. A progress report 
from the committee charged the FTC with 
“Rip Van Winkle somnolence.” 


Jusiness 


Board of Commissioners Appeal 
on Authority to Order Mandatory 
Deductible 


The Texas Court of Civil Appeals, Austin, 
on February 15, conducted a hearing on an 
appeal by the Texas Board of Insurance Com- 
missioners from a lower court decision which 
held that the Board, in establishing the 
mandatory $100 deductibl¢ in hail and wind- 
storm insurance policies, had exceeded its 
authority as an administrative body and had 
entered the field of legislation. The Board 
claimed that the statute authorizing it to 
establish rates that were adequate, reason- 
able and fair justified its action 


Three States Approve 
New ‘‘Packet"’ Policy 

“The Packet”—a new policy offered by 
Manufacturers Casualty Company—has been 
approved in Illinois, Michigan and Pennsyl- 
vania. The policy features single limits of 
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liability on an occurrence basis. In return 
for a single premium, the insurer offers cov- 
erage for automobile bodily injury and prop- 
erty damage, automobile towing and labor 
costs, comprehensive personal liability (in- 
cluding medical payments), personal prop- 
erty against loss by fire and extended 
coverage, perils of transportation and navi- 
gation, additional living expense and fire and 
extended coverage. 


Propose Banks Act 
as Insurance Agents in More Towns 


Senators Holland and Pepper of Florida 
have introduced a bill in Congress (S. 2973) 
which would raise the population limits 
from 5,000 to 12,000 with respect to towns 
in which national banks might act as agents 
for insurance companies. 


ARTICLES 


“Procedure in Wrongful-Death Actions.” 
Randall B. Kester. Oregon Law Review, 
University of Oregon, Eugene, Oregon. 
December, 1949. 

The procedural aspects of wrongful-death 
actions—specifically, the pleadings, proof 
and settlements—are re-examined in the light 
of recent decisions of the Oregon Supreme 
Court and recent enactments by the Oregon 
legislature. 

At common law, there was no cause of 
action for wrongful death, and an action for 
personal injuries abated on the death of the 
injured person. Lord Campbell’s Act 
(1846), the forerunner of modern wrongful- 
death legislation, created a new cause of 
action in favor of named beneficiaries when 
the death was caused under circumstances 
where the decedent, had he survived, would 
have had an action for his injuries. Lord 
Campbell’s Act was not a survival statute 
—that is, it did not perpetuate the cause 
of action for personal injuries, but created 
a new right of action arising out of the 
death itself, and the damages were meas- 
ured by the pecuniary loss to the named 
beneficiaries and went to them directly, with- 
out passing through the decedent’s estate. 

The original wrongful-death act in Oregon 
did not designate any beneficiaries, but gave 
the cause of action to the personal repre- 
sentative and provided that any recovery 
should be administered as other personal 
property of the deceased. Under this act it 
was held that the measure of damages was 
the pecuniary loss to the estate, measured 
by the probable net savings of the decedent 
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during the remainder of his life expectancy. 
In 1939, the act was amended to give a pref- 
erential right of recovery to the widow or 
widower and dependents, with recovery for 
the benefit of the estate only if no widow 
or widower or dependents survived. Thus, 
the statute has two distinct aspects, with 
two entirely separate rules for determining 
damages, depending upon whether or not 
there is a surviving spouse or dependent. 
In either event, the complaint must show 
for whose benefit the action is brought in 
order to rule of 
applies. 


show. which damages 


BOOKS 


Economics of Suretyship 


Surety Rate-Making. Jules Backman. The 
Surety Association of America, 60 John 
Street, New York 7, New York. 1949. 492 
pages. 

“No simple, or even complex, formula can 
be devised to embrace all of the more im- 
portant economic characteristics of surety- 
apply to each of the 
categories of bonds written by the industry. 


ship or to many 
\ series of different tests or criteria, rather 
than a single standard, must be used to 
determine whether or not surety rates meet 
the statutory standards.” This conclusion 
emerges from the study of the economics 
of suretyship, Surety Rate-Making, under- 
taken by Dr. Backman. 

He points out that the economic charac- 
make it 
necessary to combine statistics and informed 


teristics of the surety industry 


judgment in varying degree, depending 
upon whether one is dealing with the gen- 
eral level of rates, major lines or relation- 
ships within a line. 

Additional findings of this study include 
the following: 
fundamental economic dif- 
ferences between suretyship and insurance. 
Surety bonds do not meet the primary 
tests of insurance—pooling of risks, cer- 


There are 


tainty of loss, spreading of risks, com- 
putibility and determinable hazard and 
exposure In addition, losses on many 
surety bonds are often hidden for long 


periods, salvage is of considerable impor- 
tance, surety bonds are affected to a greater 
degree by changes in the business cycle, 
contracts are generally noncancellable and 
adverse selection is more pronounced. 

The volume of salvage is largely a func- 
tion of the gross losses paid in prior years. 


News . . Articles . . Books 


It follows that the moderate gross losses 
paid during the forties will be reflected in 
a decline in the volume of salvage during 
the next few years. 


Although rating bureaus can set rates, 
competition from nonmember companies and 
other sources places an effective ceiling upon 
the rates that can be charged. 

Competition from non-Association com- 
panies has become increasingly severe. The 
volume of premiums written by non-As- 
sociation companies has increased substantially 
in recent years. Accompanying the loss of 
business to non-Association companies has 
been a sharp reduction in the proportion 
of total volume obtained by the largest 
companies. The four largest companies had 
more than fifty per cent of total fidelity 
and surety premiums in 1923 but only thirty- 
two per cent in 1947. Similarly, for the eight 
largest companies, the proportion declined 
from almost seventy-five per cent to fifty 
per cent in the same period. Surety com- 
panies write or renew approximately two 
million surety bonds annually. 

Surety expense ratios in 1946 and 1947 
were substantially above the long-term aver- 
age because premiums written exceeded 
premiums earned by a considerable margin. 
The 1946 and 1947 expense ratios were not 
typical and hence should not be given any 
special weight for rate-making purposes. 

In 1947, there was about one claim for 
every 305 bonds written, reflecting the 
small number of losses in that year. Under 
more normal circumstances, the ratio will 
be considerably higher. 

After adjusting for various factors, it is 
estimated that the long-term loss ratio for 
surety been about forty per 
cent. Loss experience has fluctuated very 
widely over the years with the most extreme 


bonds has 


fluctuations recorded for contract, court 
guarantee and nonfederal public official 
bonds. These wide fluctuations indicate 


that short-term experience does not pro- 
vide an adequate basis for rate-making to 
the extent that such losses are considered. 
The war and postwar loss experience 
with surety lines averages considerably be- 
low the long-term experience. These abnor- 
mally low ratios were attributable largely to 
temporary factors; hence, this experience 
has no value as a basis for rate-making. 
Losses on surety lines fluctuate more 
widely and average substantially lower than 
for casualty lines. The former fact is one 
reason why any attempt to utilize short 
periods for surety rate-making, as is done 
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for casualty lines, could prove disastrous 
to the industry. 

The close relationship of suretyship to 
credit operations is indicated by the similar 
fluctuations in bank charge-off ratios and 
recoveries of loans and surety loss ratios 
and salvage. 

Surety underwriting profits fluctuate widely 
and erratically, much more so than profits 
in other industries and for casualty lines. 
Large underwriting losses in 1931 and 1932 
exceeded fifty per cent of earned premiums. 
At the other extreme, underwriting profits 
approximated fifty per cent in 1943. In 
fact, the experience has been so erratic that 
during the twenty-five-year period, 1923 to 
1947, the actual underwriting profit was 
within five percentage points of the twenty- 
five-year average in only three years. 

The fact that a substantial proportion of 
underwriting profits is taxed and there is 
no corresponding offset during years of 
underwriting losses, means that gains must 


be substantially larger than losses or must 


be present in a greater number of years, to 
yield net underwriting profits over long 
periods of time. In the past, large losses 
in capital funds have occurred in companies 
transacting a surety business. This factor 
is indicative of the risks involved. 

The over-all underwriting profit, before 
taxes, of 9.2 per cent from 1929 to 1947 was 
only moderately higher than in leading 
manufacturing industries during that period, 
while the ratio of underwriting profits, after 
taxes, of 3.8 per cent was lower than in 
other industries. In light of all the risks 
entailed in suretyship, profits during this 
period do not appear to have been excessive. 
The true profit on surety operations was 
lower than these figures indicate because 
they do not reflect the claims allowed for 
companies in receivership. 

In fact, if it were not for the profits 
earned from 1944 to 1947, the record would 
be significantly poorer. From 1923 to 1942, 
the industry just about broke even on its 
surety business. It took all the under- 
writing profits earned in the nine years from 
1935 to 1943 to compensate for the losses in 
the six-year period from 1929 to 1934. 

Suretyship involves a considerably greater 
risk of loss and a more erratic profit ex- 
perience than casualty lines; therefore, to 
attract and retain capital at risk, the under- 
writing profit must be larger. 

The surety business is characterized by 
wide fluctuations in response to changes in 
economic conditions. In terms of premium 


208 


income and losses, the fluctuations have 
been much wider and more erratic than for 


casualty lines. Surety losses have been 
closely related to business failures, partic 
ularly since the middle twenties. 

The major area of cyclical fluctuations for 
premium income has been contract bond 
premiums, the volume of which has been 
closely related to the long-term construc- 
tion cycle. For all other surety lines, 
premium volume has been relatively more 
stable. The volume of premiums for casualty 
lines has been increasing markedly to new 
high records while the .total for many 
surety lines has not. This is a distinction 
between the two which has a bearing upon 
the tightness with which rates can be con- 
trolled. Long-term averages must be used 
in order to iron out the wide cyclical fluctua- 
tions characteristic of this industry. 

Fidelity bond rates have declined about 
sixty per cent since 1936. For blanket 
bonds, which have accounted for a steadily 
larger proportion of the fidelity business, 
the reductions have ranged from fifty per 
cent to eighty per cent, while for individual 
and schedule bonds the reductions have 
ranged from thirty per cent to forty per cent. 

A reduction of more than thirty per 
cent has taken place in contract bond rates 
since 1936. Generally, the reduction has 
been one third for bonds carrying a rate 
of $15 per $1,000 in 1936 and one quarter for 
those carrying a rate of $10 per $1,000 in 
1936; for supply bonds the reduction has 
been twenty per cent. 

The record of surety and fidelity rates 
during this period is in sharp contrast to 
the price inflation which has developed 
throughout the economy. Unlike the buyers 
of most goods and services, the buyer of 
fidelity bonds and surety bonds receives 
as much or more for his money than he 
did before the war. 


South Dakota Report 


1949 Annual Report of the Commissioner of 
Insurance to the Governor. State of South 
Dakota, Pierre, South Dakota. 1949. 467 
pages. 

The Commissioner of Insurance has issued 
his report of the Department of Insurance, 
for the fiscal year ending June 30, 1949. 
It contains rosters of insurance companies 
operating within the state, the departmental 
financial report, premium rates and reports 
of intradepartmental functions. It is ac- 
companied by complete statistical data for 
the 1948-1949 fiscal year. 
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Selected Decisions from All Jurisdictions Involving Negligence (page 209), 
Life, Health and Accident Insurance Contracts (page 213), Fire and 
Casualty Contracts (page 216) and Automobile Policies (page 
219), as Reported by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 


Power Company Should Have 
Anticipated Youths’ Use of Bridge 


Plaintiff, accompanied by a group of 
friends, was climbing up the superstructure 
of a bridge when he slipped and grabbed 
hold of a wire next to him, receiving a 
severe shock and burns. The bridge had 
long been closed to vehicular traffic, but 
was still used by pedestrians. The wire, 
which carried 2,300 volts of electricity, was 
insulated against weather, but was not in- 
sulated sufficiently to protect a person 
from injury. The Eighth Circuit upheld 
a jury’s verdict for the injured youth, find- 
ing the power company negligent in failing 
to insulate the wires properly. In view of 
the close proximity of a public playground 
and a swimming hole to ‘the bridge, the 
power company knew, or should have known, 
of the use the young boys made of the 
bridge.—Jowa-Illinois Gas and Electric Com- 
pany v. Young, etc. United States Court 
of Appeals for the Eighth Circuit. Jan- 
vary 31, 1950. 17 CCH NEcLIicENce Cases 818. 


‘“Fore’’ Warning Not Necessary 
on Golf Course 


A golfer assumes the risk of injury from 
being hit by a golf ball which has strayed 
from its intended course, and he may not 
recover for his injury even though the 
offending driver fails to shout “fore.” In 
this case, a golfer aimed at the green on 
his own fairway, but the ball struck an- 


Negligence 


other player standing fifty-five yards on the 
left of him and 125 yards in front of him on a 
different fairway. The injured golfer was 
in plain view. However, the driver was 
under no duty to warn the other player of 
his intention to drive. The injured player 
assumed, as a matter of law, the risk of 
injury resulting from his own participation 
in the sport—Houston v. Escott. United 
States District Court, District of Delaware. 
June 23, 1949. 17 CCH NEGLIGENCE Cases 762. 


One Negligence 
Insulated by Another 


The vendor of an automatic hot water 
heater was negligent in assuring a pur- 
chaser that bottled gas could be used safely, 
when the vendor was ignorant as to whether 
the heater was defective in actual opera- 
tion. However, this negligence did not 
make the vendor liable for contribution 
to a gas company which paid a judgment 
for injuries to the purchaser resulting from 
an explosion of the heater. The vendor’s 
negligence was insulated by that of the gas 
company’s employee who, in disregard of a 
warning sign on the heater, struck a match 
in lighting the heater. 


The case came before the South Carolina 
Supreme Court which, in applying the doc- 
trine of insulating negligence, remarked that 
though fraught with knottiness, the doc- 
trine was a wholesome one and should be 
applied in proper instances. The gas com- 
pany had installed the heater which op- 
erated without mishap for fourteen months 
until one night when both the pilot light and 
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burner went out. The gas company’s em- 
ployee, while repairing the heater on the 
following day, struck a match, and the ex- 
plosion occurred. Subsequent investigation 
disclosed that the spring of the manually 
operated cut-off valve was defective and 
would not snap back into closing position. 
The heater, though not an inherently dan- 
gerous apparatus when properly constructed 
and handled, was capable of causing harm 
if safety devices were defective-—Rulane Gas 
Company v. Montgomery Ward & Company, 
Inc. North Carolina Supreme Court. De- 
cember 14, 1949. 17 CCH NEGLIGENCE 
Cases 805. 


Both City and Gas Company Liable 
for Perilous Location of Gas Tank 


Both a city and gas company were liable 
to a building owner for damage to his 
building resulting from an explosion of gas 
which had infiltrated from a tank located 
in an alley at the rear of the building. The 
gas company’s employee was negligent in 
spilling gas, which settled in the basement, 
while he was replenishing the tank. The 
city, in granting the permit to place the 
tank in the alley, exercised a proprietary 
power, and its liability was not limited to 
travelers of the strect and alley. The build- 


ing owner had leased the building to a 


restaurant, and later the city council granted 
a permit to a butane gas company and the 
lessee to install, under the city engineer’s 
direction and supervision, a storage tank 
in the alley at the rear of the building. 
The tank was installed by removing a por- 
tion of the wall and extending the shaft 
into the basement. Both the city and gas 
company were negligent in locating the 
tank perilously close to the building, thus 
maintaining a public menace.—Splinter et 
al. v. City of Nampa, Idaho, et al. Idaho 
Supreme Court. January 28, 1950. 17 CCH 
NEGLIGENCE CASEs 791. 


Luggage Limitation Invalid 
Where Passenger Not Notified 


Two steamship passengers who lost a 
trunk after they had checked it at a baggage 
room on the dock recovered its full value, 
even though a tariff schedule filed with the 
Interstate Commerce Commission limited 
the carrier’s liability unless an additional 
value was declared and additional charges 
were paid. To expect a passenger to know, 
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without notice of some kind, that a tariff 
schedule had been filed, carried the rule of 
implied notice to an unreasonable extreme, 
an Illinois court held. 

The passengers had checked their luggage 
as directed by steamship employees at the 
baggage room on the dock, paying the fee 
and receiving baggage checks in return. 
Neither the steamship ticket nor the bag- 
gage room contained a notice that the 
carrier’s luggage liability was limited to any 
amount. In any event, the rule of the 
tariff schedule was invalid because the sched- 
ule lacked any table or formula for deter- 
mining an additional charge.—Bass et ux. v 
Chicago, Duluth & Georgia Bay Transit 
Company. Illinois Appellate Court, First 
District. December 6, 1949. Released De- 
cember 29, 1949. 17 CCH NEGLIGENCE 
Cases 780. 


City Need Not Maintain Sidewalks 
Free from All Snowdrifts 


A municipality was not liable for failure 
to keep its sidewalks free from snowdrifts 
under weather and physical conditions which 
made it uncertain that a drift removed in 
the afternoon would not be back the next 
morning. The wind had a clean sweep over 
an athletic field maintained by the city 
adjoining a sidewalk. A cyclone fence caused 
huge snowdrifts to accumulate on the side- 
walk and, owing to freezing weather, the 
city’s attempt to remove the accumulation 
had been unsuccessful. Several weeks later 
a pedestrian stepped in the loose snow and 
slipped on concealed ice ridges. Since no 
one is able to predict how long it takes 
a drift to form and the slightest wind can 
cause a drift, it would be unreasonable to 
require the city to remove all drifts.— 
Thomas v. City of Appleton. Wisconsin 
Supreme Court. Filed December 30, 1949. 
17 CCH NEGLIGENCE CASEs 802. 


Knowledge of Danger Controls Duty 
to Inspect Gas Pipes 


A gas company is not negligent in failing 
to inspect pipes if inspection could not 
have prevented the accident. The occu- 
pants of a home were asphyxiated when 
gas escaped from a broken pipe beneath 
the house which stood on rotted posts 
and had settled. The meter had been re- 
moved, but gas remained in the pipes. An 
inspection had not been made since service 
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had been discontinued some eighteen years 
previously. The pipe, however, was not 
defective; the break was caused by the set- 
tling of the house. Although a gas com- 
pany must keep its storage pipes in good 
condition, it is not required to inspect 
premises to determine the condition of its 
pipes, without knowledge that they may be 
a source of danger. To apply a different 
rule, the Wisconsin Supreme Court decided, 
would require frequent examination of all 
buildings in which gas is used—a practical 
impossibility—Shaw et al. v. Wisconsin 
Power and Light Company. Wisconsin Su- 
preme Court. Filed December 30, 1949. 
17 CCH NEGLIGENCE Cases 798. 


Negligent Lookout 
of Robot Plane Pilot 


The pilot of an army robot-controlled 
plane failed to keep a proper lookout. Fly- 
ing at a speed of 220 miles per hour, he 
collided in mid-air with a Cub plane. De- 
spite the fact that the pilot insisted he 
looked in all directions at fifteen-second 
intervals, he did not see the Cub plane 
prior to the collision. In fact, he did not 
know that his plane had collided with the 
Cub or what had caused the damage to his 
plane until he returned to his base. Recovery 
was allowed under the Federal Tort Claims 
Act for the wrongful deaths of the pilot 
and a passenger in the’ Cub plane. 
Brouse, Admx., et al. v. United States of 
America. United States District Court, 
Northern District of Ohio, Eastern Divi- 
sion. Filed March 28, 1949. 17 CCH 
NEGLIGENCE CaSeEs 808. 





No Contributory Negligence 
in Kicking at Dog 


Defendant had asked his newsboy to 
leave his Sunday paper inside the back door 
rather than on the front steps. Jimmy Ta- 
treau, helping his older brother to deliver 
the route, entered the back yard. A large 
chow dog jumped at him and bit him. Jimmy 
kicked at the dog and was bitten a second 
time. Jimmy kicked again, whereupon 
the dog retreated. The owner, the Wis- 
consin Supreme Court held, was required 
to respond in damages. Jimmy was not 
a trespasser, for the act of leaving the 
newspaper was one that could be delegated 
to Jimmy by his brother. Furthermore, 
Jimmy was not contributorily negligent in 


Negligence 


kicking at the dog to ward off a vicious 
attack.—Tatreau, etc. v. Buecher. Wiscon- 
sin Supreme Court. Filed December 30, 
1949. 17 CCH NEGLIGENCE Cases 868. 


Sheriff's Liability 
for Prisoner's Suffocation 


A prisoner in a tiny one-story county 
jail perished at night in a fire caused by 
a burning mattress. The sheriff was charged 
with negligence in failing to protect the 
prisoner, after delivering a drug to him 
that produced drowsiness, and in failing 
to provide a means of communication for 
the prisoner in the event of an emergency, 
since the nearest key was at the deputy’s 
residence nine blocks from the jail. Whether 
the sheriff negligently failed to provide the 
prisoner with adequate fire protection was 
a question for the jury, and the trial court 
erred in directing a verdict for the sheriff 
and his bondsman.—Smith, Admr. v. Miller 
et al. Towa Supreme Court. Filed Jan- 
uary 10, 1950. 17 CCH NEGLIGENCE Cases 870. 


Concurrent Negligence 
at Railroad Junction 


A railroad engineer was not entitled to 
rely on a presumption that the engineer 
of a second train would obey a safety 
statute when he himself was in the process 
of violating it. The statute required that 
every train come to a full stop before 
crossing another railroad at grade, within 
400 feet of the crossing. The Duluth’s tracks 
run east and west; Omaha’s tracks, running 
north and south, divide, one branch turning 
northwest to Bayfield, Wisconsin, and one 
northeast to Ashland. The distance between 
the Bayfield and Ashland crossings was 303 
feet. Duluth’s engineer stopped at a sign 
300 feet west of the Bayfield crossing, which 
stop did not comply with the statutory 
duty to stop for the Ashland crossing. He 
then proceeded on to the Bayfield crossing 
where he observed the Omaha train ap- 
proaching about 1200 feet south of the 
Ashland crossing. Duluth’s engineer then 
shut off the throttle and let his engine 
drift until the two engines collided on the 
Ashland crossover. Duluth’s engineer could 
not recover from Omaha for his injuries. 
His own negligence was equal to and con- 


current with that of Omaha—Foulkes v. 
Chicago, St. Paul, Minneapolis & Omaha 
Railway Company. Wisconsin Supreme 
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Court. Filed December 30, 1949. 17 CCH 
NEGLIGENCE CAsEs 865. 


Theatre Operator 
Must Have Knowledge of Defect 


A theatre operator, who leases premises 
from another, is not liable for injury to a 
patron who is struck by falling portions of the 
ceiling, in the absence of proof that he has 
knowledge of the defect. Under Louisiana 
law, a lessee is not required to maintain 
or repair ceilings. Since there was no proof 
that the lessee had actual or constructive 
notice of the defect, he was not negligent 
in failing either to notify the owner to make 
repairs, or, upon the latter’s failure to act, 
to proceed for himself and deduct the 
amount spent from his rent.—Allen v. Shreve- 
port Theatre Corporation. Louisiana Court 
of Appeal, Second Circuit. October 28, 
1949. Rehearing denied, November 23, 1949. 
17 CCH NEGLIGENCE Cases 842. 


Bees Negligently Released 
from Hives After Notice 
of Dusting Operations 


“The ‘busy bee’ has contributed much to 
the pleasure and profit of mankind. The 
bee industry is entitled to the protection 
of the law, as indeed are all branches of 
husbandry which so greatly contribute to 
the welfare of mankind,” a California court 
stated in a recent case involving a bee-hive 
owner’s loss of 518 bee hives and fourteen 
tons of potential honey. Though declaring 
itself in principle for bee protection, the 
court went on to say that the bee owner 
has definite responsibilities for guarding the 
welfare of his bees, too. If, after the owner 
is notified that tomato crops in the area are 
to be dusted from the air with a poisonous 
insecticide, he removes the screens from his 
hives and deliberately releases his bees to 
range over the surrounding fields for nectar 
and pollen, his contributory negligence bars 
any recovery from the air dusters for the 
death of his bees. 


The bee owner had claimed that his bees 
were poisoned as a result of negligent dust- 
ing of crops in such a manner that poison- 
ous dust drifted onto the hives and the 
feeding fields of the bees. If the bees were 
poisoned while they were trespassing in 
other fields, the air dusters would not be 
liable for their death unless the poison was 
distributed wantonly, maliciously or with 
deliberate intent to harm the bees. This 
was not the case; the air dusters made tests 
to determine which direction the wind was 
blowing and delayed their operations until 
the wind blew in the opposite direction from 
the hives. Moreover, though adequately 
notified of the dusting operations, the bee 
owner not only failed to remove his hives, 
but deliberately removed protective screens 
and permitted the bees to roam.—Lenk v. 
Spezia et al. California District Court of 
Appeal, Third District. December 22, 1949. 
17 CCH NEcLicENcE Cases 814, 


Teacher's Absence Not Connected 
with Pupil’s Injury 


A teacher was not negligent in temporarily 
leaving her classroom, nor was there any 
connection between her absence and an 
injury to a pupil who was struck in the 
eye by a pencil thrown by a classmate. 
The pencil had been tossed by a classmate 
in the direction of a third classmate with 
the remark, “Here is your pencil.” The 
boy for whom it was intended ducked, and 
the pencil hit plaintiff. By statute, the 
city board of education is liable for the 
negligence of a teacher; but it is not liable 
for the consequences of an unforeseen act 
of a third party. A pencil is not a danger- 
ous instrumentality, and a teacher cannot 
be expected to foresee that without close 
supervision injury may follow. Moreover, 
the pencil-tossing incident could have oc- 
curred equally as well in the presence of 
the teacher as during her absence.—Ohman 
et al. v. Board of Education of the City of 
New York et al. New York Court of 
Appeals. December 29, 1949. 17 CCH Nec- 
LIGENCE CASES 826, 





Lawyers, physicians and dentists, in the order named, are the 
three largest professional groups in the United States, according to 
the United States Department of Commerce. 
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WHAT THE COURTS ARE DOING 


LIFE, HEALTH—ACCIDENT 





LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as Reported 
by CCH LIFE INSURANCE REPORTS 





Two-Day Delay in Issuing Policy 
Not Actionable 


Two days after she applied for a life in- 
surance policy, the insured was killed in 
an automobile accident. The beneficiaries 
contended that the insurer’s acceptance of 
the application, approval of the applicant 
as an insurable risk and acceptance of the 
first premium payment waived the stipula- 
tion that the insurance applied for would 
not become effective unless the policy was 
delivered to the applicant during her life- 
time and good health. Although an insurance 
company can become liable for negligence 
in failing to pass upon an application for 
life insurance within a reasonable time, a 
delay of two days would not represent ac- 
tionable negligence. Since the insurer did 
not issue or deliver a policy to the appli- 
cant prior to her death, under the provisions 
of the application, there was no completed 
contract between the parties. — Amicable 
Life Insurance Company v. Neale et al. Texas 
Court of Civil Appeals, Second Supreme 
Judicial District. January 13, 1950. 14 
CCH Lire Cases 121. 


Agent Exceeding Authority 
Binds Insurer 


An insurer denied liability under a life 
insurance policy on the grounds that the 
insured had materially misrepresented his 
medical history in the application and that 
the policy was not delivered while the in- 
sured was in good health. Specifically, the 
insurer claimed that on January 29, 1947, 
when the medical part of the application was 
completed, the insured failed to state that 
he had consulted a Dr. Simpkins on one 
occasion in August, 1944, and on another 
occasion in May, 1945, because of stomach 
trouble. However, on both occasions X-rays 
failed to disclose organic disease, and no 
treatment was prescribed. On February 
1, 1947, complaining of nausea and stomach 
pains, he again consulted Dr. Simpkins, who 
diagnosed his ailment as “probable peptic 
ulcer.” On February 27, an exploratory op- 
eration was performed. Part of the insured’s 
stomach was removed, and the pathologist 
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reported cancer, but neither the patient nor 
his family was informed of the nature of 
the disease. Meantime, the agent delivered 
the policy, and the insured’s wife disclosed 
to him that the insured was hospitalized and 
scheduled for an operation. The insured 
was discharged from the hospital in March 
and remained at his home until his death on 
August 21. During this period the agent 
regularly collected the premiums. 

The court upheld the jury’s finding that 
there was no evidence of fraud. The in- 
sured and his wife, who had little education 
and were in necessitous circumstances, had 
fully disclosed all that they knew about 
the insured’s stomach trouble and had acted 
in good faith throughout the transaction. 
They had no reason to suppose that the 
agent had not informed his principal of all 
material facts. The agent, though exceed- 
ing his authority, bound his principal.— 
National Life and Accident Insurance Com- 
pany v. Blackburn. Tennessee Supreme 
Court. Filed December 10, 1949. 14 CCH 
Lire Cases 128. 


“War Service’ Exclusion Governed 
by Status, Not by Cause of Death 


The insured died in an automobile accident 
while on a ten-day furlough from his mili- 
tary duties. His insurance policy provided 
that double indemnity coverage would be 
suspended while the insured was in military 
service in time of war. The beneficiary argued 
that the clause should be construed to mean 
that coverage was excluded only if the in- 
sured’s death resulted from his engaging in 
military service. The court rejected this 
argument, holding that the clause made no 
reference to any relation between “service” 
and the cause of death and that the exclu- 
sion was governed purely by the insured’s 
status. Significantly, in other parts of the 
supplemental contract, exclusions from cov- 
erage were stated in terms of death from 
specific causes, such as death as a result 
of suicide, as a result of travel by air or 
as a result of participation in assault or 
felony.—Laurendeau v. Metropolitan Life In- 
surance Company. Vermont Supreme Court. 
February 7, 1950. 14 CCH Lire Cases 175. 
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Carrying Loaded Shotgun 
Constitutes ‘‘Handling Firearms” 

While carrying a shotgun, the insured 
slipped and fell in his back yard. The gun 
discharged, shooting him in the chest. His 
insurance policy provided for a payment of 
$400 in the event of accidental death, but 
limited liability to $10 if death resulted from 
an injury while the insured was “handling 
explosives or firearms.” A trial court’s de- 
termination that the limitation clause was 
inapplicable was reversed, the reviewing 
court declaring that it thought it apparent 
that the phrase did not attempt to estab- 
lish an occupational category. Under dic- 
tionary definitions, carrying a loaded gun 
from one room of a house to an adjoining 
room constitutes “handling  firearms.”— 
Bankers Life & Loan Company v. Eighinger. 
Texas Court of Civil Appeals. January 4, 
1950. 14 CCH Lire Cases 137. 


Fare-Paying Passenger 
o ? 

Is Not ‘Aeronautic Casualty 

A life insurance policy should be worded 
so as to be understood, not by a savant or 
rhetorician, but by a person of ordinary 
business intelligence, the Third Circuit had 
occasion to remark in a recent case turning 
on the construction of the term “aeronautic 


casualty.” The insured was killed while 


riding as a fare-paying passenger on a reg- 
ularly scheduled flight in a commercial 
aircraft. His beneficiary sought to recover 
double indemnity under a clause excluding 
liability if death resulted from ‘“acronautic 
or submarine casualty.” New York courts 
construe the term “aeronautics” or “aviation” 
to be equivalent to “aerial navigation” and 
the word “casualty” to mean “chance” or 
“accident.” Rephrased in accordance with 
these definitions, the clause would read 
that double indemnity weuld not be payable 
if the insured’s death resulted from “an 
aerial navigation accident.” 

The court believed that a person of ordi- 
nary business intelligence would presume 
that the phrase “aeronautic casualty” would 
embrace only casualties resulting from ex- 
perimental or exploratory flights and would 
consider the phrase “aerial navigation” as 
descriptive only of the process of conducting 
an aircraft from place to place. If the ac- 
cident occurred because of the  pilot’s 
failure to estimate his position on the flight 
map, the man of ordinary business intel- 
ligence might consider the insured to have 
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been a victim of “aerial navigation.” But he 
would not conclude that a fare-paying pas- 
senger killed during the course of a sched- 
uled commercial flight was intended to be 
excluded from the coverage of the policy.— 
Faron v. Penn Mutual Life Insurance Com- 
pany. United States Court of Appeals for 
the Third Circuit. Filed January 31, 1950, 
14 CCH Lire Cases 149, 


Agent's Knowledge Imputed 
to Insurer—Alcoholic Insured 


On May 3, the insured applied for a life 
insurance policy, which was issued on May 
17 and delivered the next day, two or 
three hours after the insured had died of 
a heart attack superinduced by alcoholism. 
The insurer claimed that the policy was 
void because the insured had not disclosed 
that he was a periodic inebriate and had 
received medical treatment for alcoholism. 
None of the application questions dealt with 
prior medical consultations or excessive 
drinking, and it was possible that the in- 
sured did not regard periodic drinking as a 
disease and did not intend to defraud the 
insurer. The agent, who had known the in- 
sured for many years, was fully aware that 
the insured frequently drank to excess and 
that he had received treatment for alco- 
holism. The knowledge of an agent acquired 
within the scope of his agency is imputable 
to his principal, and if at the inception of 
the contract the insurer knows facts which 
would render the policy void but neverthe- 
less delivers the policy, it is estopped to 
assert these grounds to work a forfeiture 
Judgment for the beneficiary was affirmed. 
—Mickle v. Dixie Security Life Insurance 
Company. South Carolina Supreme Court. 
Filed December 16, 1949. 14 CCH Lire 
Cases 138. 


Tuberculosis Operation Concealed— 
Policy Voided 


In June, 1946, the deceased consulted a physi- 
cian, who made a tentative diagnosis of tuber- 
culosis peritonitus. After an operation was 
performed in July, the doctor discussed the 
insured’s illness with the members of his 
family and instructed them as to the pre- 
cautions to be taken in order to prevent 
communication of the disease. The insured 
knew that he had a hopeless disease and 
that his condition would grow _ steadily 
worse. In November, 1947, approximately 
sixteen months after the operation and six 
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months before his death, the insured falsely 
stated in an application for life insurance 
that he had not consulted a physician con- 
cerning his health, that there had been no 
family history of tuberculosis, that he had 
never had a surgical operation and that his 
health was generally sound. These material 
false statements voided the policy, and the 
insurer’s liability was limited to the amount 
of premiums paid.—Robinson v. Pilgrim Health 
and Life Insurance Company. South Caro- 
lina Supreme Court. Filed December 29, 
1949. 14 CCH Lire Cases 184. 


Accidental Death or Suicide? 
Whether there was evidence of suicide suf- 
ficient to support a directed verdict for the in- 
surer in a double indemnity action was the issue 
before the court in a recent Ohio case. The 
insured was last seen at his office desk look- 
ing over his morning mail. He had just 
dispatched a helper on an errand. ‘The 
helper had taken one step from the door 
when he heard a shot. Dashing into the office, 
the helper found the insured bent over, hold- 
ing his chest. A revolver lay on the floor 
‘The insured was in reasonably good health 
and while he was not overly 
there were no factors in his life that would 
create a spirit of desperation. On the con- 
trary, he was cheerful and behaved as a 
normal person. Without evidence of what 
actually transpired at the time the shot was 
fired, the court declined to hold, as a mat- 
ter of law, that the presumption against 
intentional self-destruction had 
tralized. Judgment of the lower court was 
reversed and the cause remanded.—Carson 
v. Metropolitan Life Insurance Company. Ohio 
Court of Appeals, First Appellate District. 
January 23, 1950. 14 CCH Lire Cases 134. 
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Failure to Mention Single Doctor's 
Call Did Not Defeat Policy 

Under Illinois law, a misrepresentation in 
an application for life insurance does not avoid 
the policy unless the misrepresentation is made 
with intent to deceive or unless it materially 
affects either the acceptance of the risk o1 
the hazard assumed by the insurer. In this 
case, the deceased failed to disclose that on 
December 30, 1943, after an evening of 
drinking and eating with two friends, he 
suffered nausea and vomiting, and called 
a doctor who left a prescription and re- 
marked, “You might have had a gall bladder 
attack.” The deceased had recovered by the 
next day and experienced no further symp- 
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a 


toms. The doctor’s office record card showed 
an entry with the notation, “gall bladder 
attack,” but the doctor testified that he did 
not recall the case, that the card did not 
refresh his memory and that he had not 
made the notation. 

On March 3, 1944, the deceased applied 
for a life insurance policy. On March 10, 
before the policy was delivered, he was stricken 
with a strep throat; further diagnosis dis- 
closed heart disease. Subsequently, the policy 
was delivered and an additional policy issued. 
The insured died of pulmonary embolism 
on February 4, 1946. Two 
had treated the insured’s heart disease stated 
that one brief attack of vomiting and nausea, 
whether caused by gall bladder trouble or 
by liquor and food, would not necessarily 
indicate heart disease. On the other harid, 
the insurer’s assistant medical director tes- 
tified that gall bladder attacks are indicative 
of heart disease in persons of the insured’s 
age, that a disclosure of the attack would 
have required further investigation and that 
if further investigation had revealed the 
presence of heart disease, the application 
would have been rejected. 


doctors who 


A judgment for the beneficiary was affirmed, 
the court holding that failure to disclose 
a single visit to a doctor for an undiagnosed 
ailment is not a material misrepresentation 
as a matter of law, but presents an issue 
for the jury.—Marshall v. Metropolitan Life 
Insurance Company. Illinois Supreme Court 
January 18, 1950. 14 CCH Lire Cases 170 


Manual Delivery Requirement 
Construed Strictly in Texas 

On August 1, 1947, the deceased applied 
for a life insurance policy and paid the ini- 
tial premium. The insurance company ac- 
cepted the application and mailed a written 
policy to its Fort Worth office, where it 
was received on Saturday, August 9. The 
policy was dated August 11. On August 11 
and again on August 13 and 14, the agent 
attempted to deliver the policy, but found 
no one at home. On August 15, the de- 
ceased was fatally injured in an. automobile 
accident. The beneficiary was denied re- 
covery, since the policy required manual 
delivery as a condition precedent to the 
attachment of liability—a provision which 
Texas courts recognize as valid.—Smith et 
ux. v. Rio Grande National Life Insurance 
Company. Texas Court of Civil Appeals, 
Second Supreme Judicial District. February 
10, 1950. 14 CCH Lire Cases 180. 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 


Construction of Fire and Casualty Insurance Contracts as Reported 
by CCH FIRE-CASUALTY INSURANCE REPORTS 





Validity of Service— 
“Acts Done”’ in Missouri 


Plaintiff, a resident of Iowa, engaged in 
hauling livestock and other freight by truck, 
purchased a cargo-liability policy in Iowa 
from defendant, a Pennsylvania corporation 
authorized to do business in the States of 
Iowa and Missouri. While delivering live- 
stock to a resident of Schuyler County, Mis- 
souri, the truck overturned. Judgment was 
rendered against him in a damage suit 
brought in Schuyler County. Plaintiff noti- 
fied defendant of the suit, but the company 
refused to defend. Subsequently, plaintiff 
filed suit against the insurer in Schuyler 
County, service being made on the Super- 
intendent of the State of Missouri. Defend- 
ant challenged the court’s jurisdiction. 
Section 6005, Revised Statutes of Missouri 
1939, authorizes service upon the Super- 
intendent in all actions brought by nonresi- 
dents on a cause of action, other than an 
action on a pelicy of insurance, “which 
arises out of business transacted, acts done 


, or contracts made in this state.” Plaintiff 


argued that defendant’s refusal to appear 
constituted “acts done” by it in Schuyler 
County. The court rejected this contention, 
stating that the two words “acts done” were 
without application because plaintiff's action 
was founded upon a policy of insurance, 
which was expressly excluded from actions 
on “acts done” in Missouri. The trial court 
was without jurisdiction. Judgment for 
plaintiff was reversed and the suit dismissed. 
—Johnson v. The Fire Association of Phila- 
delphia. Kansas City Court of Appeals, Mis- 
souri. December 5, 1949. 7 CCH Fire anp 
CASUALTY CASES 1. 


‘Mercantile Establishment" 
Construed 


A fire insurance policy covering plaintiff’s 
house provided that the insured could apply 
up to ten per cent of the total amount of 
insurance to cover private structures apper- 
taining to the insured’s premises and located 
thereon. A fire damaged a two-car garage 
in the rear of the dwelling house. The in- 
surer denied liability on the ground that the 
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garage was a mercantile establishment and 
not a private structure. 


The insured had not kept an automobile 
in the garage for several years. He had 
a sign on the door reading “Ice and Oil.” 
However, the structure was far from a 
public mercantile establishment. At best, 
the evidence showed a few sales to neighbor- 
hood friends by an old crippled man from 
his oil barrel or wood pile and then in 
small quantities. This could not properly 
be designated as a mercantile pursuit or an 
establishment where the public was invited 
to come and buy goods, and the policy did 
not restrict the use to which private struc- 
tures might be put. Judgment for the in- 
sured was affirmed.—Dyer v. Standard Fire 
Insurance Company of New Jersey. St. Louis 
Court of Appeals, Missouri. February 21, 
1950. 7 CCH Fire anp Casuatty Cases 43. 


Cancellation of Policy 
Effective on Date of Request 


Defendant had issued a town mutual fire 
insurance policy to plaintiff for a term of 
three years, which would have expired on 
January 28, 1949. The property was de- 
stroyed by fire on February 12, 1948, and 
the question for determination was whether 
the policy had been canceled previously by 
plaintiff. The pertinent policy provision 
read: “This policy shall be canceled at 
any time at the insured’s request, provided 
he shall pay his pro rata share of all claims 
then existing against the company before 
cancellation shall become effective. In such 
cases the company shall, upon demand, and 
surrender of this policy, refund the excéss 
of paid premium above the customary short 
rates for the expired time.” In a letter 
dated January 8, 1948, plaintiff requested 
that his policy be canceled on January 10. 
On January 11, defendant acknowledged the 
request and asked the insured if he would 
not like to reconsider the decision. The 
insurer stamped the policy canceled and on 
February 11, 1948, having heard nothing 
further from plaintiff, issued a check in the 
amount of the unearned premium. A letter 
enclosing the check, postmarked February 
13, was received by plaintiff on February 14. 
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If a policyholder demands cancellation of 
his standard town mutual policy, and there 
are no claims against the company for which 
he would be liable pro rata, the policy is 
canceled ipso facto without further action on 
the part of the insurer, but it is liable there- 
after upon demand to pay the unearned 
premium to the policyholder. Whether or 
not the unearned premium has been paid in 
no way delays or affects the cancellation of 
the policy —Waller v. Door County Mutual 
Insurance Company. Wisconsin Supreme 
Court. Filed February 7, 1950. 7 CCH 
FirE AND CASUALTY CASEs 38. 


“Steam Cylinder’’ Explosion 
Constitutes ‘Steam Engine”’ 
Explosion 


The owner of a cotton compress had in- 
sured its buildings and machinery with 
seven fire insurance companies. A steam 
cylinder operating the cotton compress ex- 
ploded, and the piston penetrated the cylinder 
walls, flew through the roof and fell upon 
and damaged the building. Under the terms 
of the policies, the insurers were not liable 
for loss caused by explosion, rupture or 
bursting of steam boilers, steam pipes, steam 
turbines or steam engines operated or con- 
trolled by the insured or located in the in- 
sured premises. 


The court thought that for plaintiff ‘to al- 
lege that a steam cylinder exploded instead 
of a steam engine was merely to play on 
words. Diagrams submitted by plaintiff 
showed that the cylinder was the place where 
the steam did the required work of pushing 
the piston which transmits the energy to 
the machine. The court thought it was clear 
that a steam cylinder is a part of a steam 
engine. In fact, a cylinder is more the 
steam engine than any other composite 
part, as it alone contains the steam when 
the steam finally does the desired work 
of pushing the piston back and forth. Judg- 
ment for the insurer was affirmed.—O pelousas 
Compress Company v. American Insurance 
Company et al. United States District Court, 
Western District of Louisiana, Opelousas 
Division. February 15, 1950. 7 CCH Fire 
AND CASUALTY Cases 40. 


Collapse of Building— 
Lightning or Water Damage? 


Plaintiff had a policy covering his build- 
ing and its contents against direct loss or 
damage caused by lightning. Between one 
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and two o’clock in the morning on June 22, 
1947, the older part of the building collapsed. 
The insurer contended that water had seeped 
into the ground, saturating the dirt under 
the foundation and so weakened the build- 
ing’s structural support that it settled, 
causing the wall to collapse. The insured 
claimed that the damage was caused bv 
lightning. Between seven and eight o’clock 
that evening, there was a very heavy thunder, 
lightning and rain storm, resulting in seven 
inches of rainfall. During the latter part of 
the storm, the older part of the building col- 
lapsed. A tenant testified that shortly after 
one o'clock in the morning he was going 
from the building to a restaurant. He had 
walked about sixty feet away from the 
building when there was a loud crash of 
lightning which lit up the sky. He turned 
around and saw the building going down. 
His testimony was substantiated by that of 
three young men who were seated in a parked 
car near the building. The court was of 
the opinion that there was sufficient evi- 
dence to support the jury’s finding that the 
direct, immediate and proximate cause of 
the damage was the lightning —Clouse v. 
Saint Paul Fire and Marine Insurance Com- 
pany. Nebraska Supreme Court. Filed Jan- 
uary 19, 1950. 7 CCH Fire ann Casualty 
CasEs 26. 


‘““‘Water Hammer”’ 
Constitutes Explosion 


Plaintiff, whose stock of merchandise was 
damaged by water which escaped through a 
ruptured lead water pipe, alleged that the 
break in the pipe was caused by a hydraulic 
phenomenon known as a water hammer, 
which plaintiff claimed constituted an ex- 
plosion within the meaning of an extended 
coverage endorsement in a fire insurance 
policy issued by defendant. The insurer 
argued that “rupture” and “explosion” were 
not synonymous terms and that an explo- 
sion has three definite characteristics—a 
release of energy, noise and a flowing of 
material away from the center of the ex- 
plosion—which were not present when the 
pipe ruptured. The trial judge instructed the 
jury that the term “explosion” could be de- 
fined as a sudden accidental, violent burst- 
ing, breaking or expansion caused by an 
internal force or pressure which might be 
and usually is accompanied by some noise. 





When water passes through a pipe under 
pressure and is brought to an abrupt stop 
by the closing of a valve, periodic surges 


217 





WHAT THE COURTS ARE DOING 


of kinetic energy are propogated in the 
water. These surges of energy cause abnormal 
fluctuations in pressure and often produce 
violent concussions on the pipe called water 
hammer. These concussions are described 
as having a banging noise. Hydraulic ex- 
perts testified that the pipe burst because of 
water hammer, which they defined as a sud- 
den and destructive force of internal pres- 
sures. The court affirmed a judgment for 
the insured, concluding that the evidence 
supported the jury’s finding that an explo- 
sion had occurred.—L. L. Olds Seed Company 
v. Commercial Union Assurance Company, 
Ltd. United States Court of Appeals for the 
Seventh Circuit. January 27, 1950. 7 CCH 
Fire AND CASUALTY Cases 33. 


Pro Rata Clauses in Vendees'’ Policies 
Do Not Apply to Vendors’ Insurer 


The house which plaintiffs purchased 
from defendants, the Pollacks, was insured 
under a $5,500 fire insurance policy issued 
by defendant Continental) Insurance Com- 
pany, and plaintifis paid the vendors the 
amount of the unearned premium. The land 
contract required the vendees to keep the 
house insured against fire loss in the name 
of the vendors. After execution of the land 
contract, the vendees procured a $3,500 fire 
insurance policy from defendant Detroit 
Fire and Marine Insurance Company and a 
$1,500 policy from defendant Hartford Fire 
Insurance Company, covering the house. 
30th policies contained loss payable clauses 
in favor of the vendors. While the three 
policies were in force, the house sustained 
a $6,500 fire loss. Detroit and Hartford 
admitted partial liability to the vendees, but 
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contended that the three insurers should 
bear the loss of the vendors and vendees in 
proportion to the face amount of their 
respective policies. Continental, denying that 
the vendees were entitled to benefit under 
its policy, paid the vendors the balance due 
them from the vendees on the land contract 
and took from the vendors an assignment of 
the contract, in accordance with a_ sub- 
rogation clause in the policy. Thereafter, 
Continental, as holder of the vendors’ in- 
terest, demanded that the vendees continue 
payments on the contract, without credit 
thereon, to it. The vendees sought a court 
determination of the respective rights and 
liabilities of the parties. 

Since the policies were on the same prop- 
erty and against the same risks, but on dif- 
ferent interests and payable to different 
parties, there was no privity of contract 
between the vendees and Continental, and 
the vendors’ policy did not inure to the 
vendees’ benefit. Consequently, the pro 
rata clauses contained in the Detroit and 
Hartford policies covering the vendees’ in- 
terest in the property did not apply to 
the Continental insurance issued upon the 
vendors’ separate and distinct insurable 
interest. A decree was entered dismissing 
the vendees’ complaint against Continental 
and requiring Detroit and Hartford to pay 
the full face amount of the policies issued 
by them, or such lesser sum as might be 
due Continental on the land contract, to be 
credited by Continental on the vendees’ li- 
ability on the contract, and the balance to 
the vendees.—McCoy et al. v. The Continental 
Insurance Company, Detroit Fire & Marine 
Insurance Company et al., Defendants, Ap- 
pellees. Filed December 7, 1949. 7 CCH 
FirE AND CaAsuALty CASEs 35. 


KILL EXAMINATION BILL IN VIRGINIA 


The Virginia House Insurance and Banking Committee killed, 
by default, a bill (H. 624) which required life insurance agents to 


take an examination. 


Committee members explained that the bill, 


as drafted, did not amend the proper section of the code. 
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WHAT THE COURTS ARE DOING 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as Reported 
by CCH AUTOMOBILE INSURANCE REPORTS 





Husband Not Liable for Wife’s 
Accident in Driving to Work 


A husband is not responsible for his wife’s 
accidents in driving to her job in his car. 
The fact that she devotes a part of her 
earnings to household maintenance makes 
her husband her beneficiary, but does not 
make her his agent. Prior to her marriage, 
the wife, a schoolteacher, used her own 
car in going to and from work. After her 
marriage she continued to teach, and part 
of the money she earned was used to pay 
household expenses. Since her husband 
had a car, she sold hers and used his. The 
injured parties had argued that because the 
husband derived pecuniary benefit from his 
wife’s earnings and because his car was 
used to earn this income, his wife acted as 
his agent. The married women’s statutes 
grant the wife the right to contract to 
perform services and provide that her earn- 
ings belong to her. The husband had no 
control over his wife in the performance 
of her work, and she was not acting as his 
agent in earning the money even if, after 
she received it, she turned it over to him.— 
Rule v. Jones et al., Kramer et al., Appellants. 
Wisconsin Supreme Court. Filed December 
30, 1949. 33 CCH AvutTomosBiLe CAseEs 131. 


Medical Expenses for Wife— 
Husband's Recovery from Judgment 


A husband was not entitled to recover 
the amount he had spent for his wife’s 
medical and hospital care from the amount 
of a judgment paid to his wife, following 
her injury in an automobile accident. Since 
the passage of the Married Woman’s Act 
and its amendments, the wife is entitled to 
recover the entire damage sustained, and 
to permit the husband to recover from her 
or her estate would relieve him of his 
common-law obligations and personal in- 
debtedness. 


In this case, a judgment recovered by 
the wife had been paid to her committee 
because she had been declared incompetent. 
The husband sought recovery from the 


Automobile 


committee. At common law, a husband, 
being liable for the support of his wife and 
obligated to provide her with necessaries, 
but entitled to her domestic services and 
consortium, was entitled to recover for 
loss of services and consortium and also 
any pecuniary expense incurred by him as 
a result of her injury. The Married Woman’s 
Act and subsequent amendments changed 
the picture. Now, a woman’s property is 
not subject to levy, attachment or seizure 
for her husband’s debts and obligations, and 
she is entitled to recover the entire damage 
sustained, including the personal-injury ex- 
penses arising out of the injury, even though 
her husband is entitled to her domestic serv- 
ices and consortium.—Floyd v, Miller. Vir- 
ginia Supreme Court of Appeals. January 16, 
1950. 33 CCH Avutomosire Cases 101. 


Family-Purpose Doctrine 
Does Not Apply When Son 
Must Seek Special Permission 


The family-purpose doctrine does not 
apply, the Tennessee Court of Appeals de- 
cided in a recent case, when a vehicle is not 
maintained wholly or partly to serve the 
convenience of the family and when mem- 
bers of the family must obtain special per- 
mission on each occasion that they wish to 
use it. Under the doctrine, the head of a 
family who maintains a vehicle for the 
general use, pleasure and convenience of 
his family is liable for the negligence of any 
member of the family driving with his ex- 
press or implied consent. In this case, a 
boy obtained his father’s special permission 
to use a truck which was maintained for 
farming purposes. Returning from a movie, 
the boy negligently struck and injured two 
pedestrians. Since the boy had to obtain 
special permission each time he wished to 
use the truck, he was no more than a bailee 
at the time of the accident, and his negli- 
gence was not imputable to- his father.— 
Redding et al. v. Barker et al. Tennessee 
Court of Appeals, Western Division. Filed 
January 6, 1950. 33 CCH AvtTomosiLE 
Cases 145. 
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Lessee Not Liable for Operation 
of Empty Truck After Termination 
of One-Way Lease 


A lessee of an independent contractor’s 
truck was not liable for the negligence of 
the independent contractor’s truck driver 
on a return trip of the empty truck. Under 
a one-way lease, the lessee’s liability ceased 
at the time the independent contractor dis- 
charged the cargo at its proper destination. 
It was argued that the exception to the 
rule of nonliability for the torts of an 
independent contractor should be extended 
to cover the return trip of the truck as 
well as the outbound trip. The court doubted 
that a trailer-truck could be classified as 
an intrinsically dangerous instrumentality, 
such as ferocious animals or high ex- 
plosives, but in any event, the lessee’s lia- 
bility ended with the termination of the 
lease. The driver was then at liberty to 
obtain another load to transport in any 
direction for another carrier. — Costello, 
Admx. v. Smith et al., Johnson Motor Lines, 
Inc., Appellee. United States Court of 
Appeals for the Second Circuit. January 
19, 1950. 33 CCH Automosire CAseEs 115. 


Motorman Deserts Controls 
After Seeing Motorist 


A motorist’s recovery for injuries was 
upheld in a case in which a streetcar mo- 
torman made a left turn at an intersection 
into the path of the motorist, deserted the 
controls in panic and ran to the rear of the 
car. The streetcar usually proceeded west 
on First Avenue across its intersection with 
82nd Street, but because the switch was 
open, the streetcar turned instead onto 
82nd Street and into the path of an auto- 
mobile which was proceeding east on First 
Avenue. The streetcar struck the left rear 
end of the automobile. The motorman was 
held guilty of wantonness in allowing the 
streetcar to be turned into the 82nd Street 
intersection and to continue in the direction 
of the automobile, which the motorman 
had first observed about 100 feet away, 
when by the turning of a lever he could 
have brought the streetcar to an almost 
immediate stop.—Birmingham Electric Com- 
pany v. McQueen. Alabama Supreme Court. 
January 19, 1950. 33 CCH AvTOMOBILE 
Cases 141. 
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Contribution Depends 
upon Equality of Negligence 


Texas courts, in cases where an innocent 
third party is injured as the result of negli- 
gence of two parties, in determining whe- 
ther a right of contribution exists, recognize 
the existence of degrees of negligence. If 
the negligence of both tortfeasors is equal, 
they are m pari delicto and contribution is 
enforced under the statute. If the negli- 
gence of one tortfeasor is passive and the 
other active, the one whose negligence is 
active bears the entire loss on the theory 
that his negligence was the proximate cause 
of the injury. Passive negligence exists when 
one person brings about a condition; active 
negligence exists when another party negli- 
gently acts upon that condition, perpetrating 
a wrong. 


The question arose in a recent case before 
the Eighth Circuit, in which a passenger 
tripped over a suitcase left on the floor of 
a poorly lighted bus terminal. Greyhound 
operated and maintained the terminal, and 
Crown, a subtenant, in return for a per- 
centage of its ticket sales, used terminal 
facilities in loading and unloading passengers. 
The injured passenger alighted from a Crown 
bus. Contribution was enforced, the court 
holding that Greyhound had assumed the 
duty of maintaining the station for Crown’s 
passengers as well as its own. Both car- 
riers were passively negligent with regard 
to the lighting conditions and were jointly 
liable.—Southwestern Greyhound Lines, Inc. 
v. Crown Coach Company et al. United 
States Court of Appeals for the Eighth 
Circuit. December 30, 1949. 33 CCH Auto- 
MOBILE CASEs 58. 


Perfect Vision in Fog 
Not Requisite of Statute 


The lookout statute does not require the 
impossible—that the lookout be able to spot 
a truck through a fog—and a railroad has 
discharged its full duty when it posts a lookout 
on the engine who is capable of seeing an 
obstruction on the track. A judgment in 
favor of the driver and owner of a truck 
which collided with a train at a grade 
crossing was reversed by a Tennessee court. 
The truck driver had stopped as he ap- 
proached the track, but failed to hear or 
see the approaching train. The complaint 
had charged the railroad with violating the 
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lookout statute, which requires that an 
engineer, fireman or some other person on 
the locomotive keep a constant lookout 
ahead and when an obstruction appears, 
the alarm whistle be sounded, the brakes 
applied and every possible means used to 
halt the train —The Nashville, Chattanooga 
& St. Lowis Railway v. Smith. Tennessee 
Court of Appeals, Middle Section, Nashville. 
December 9, 1949. 33 CCH AUTOMOBILE 
Cases 89. 


Excess Insurer Must Bring Tort Action 
Against Primary Insurer 


At the request of its excess insurer, a 
bus company brought a tort action against 
its primary insurer, alleging gross negligence 
in its conduct of litigation and failure to 
settle a claim within policy limits. The 
primary insurer contended that the bus 
company was not the real party in interest. 
Interpreting an Oklahoma statute which 
requires that every action be prosecuted in 
the name of the real party in interest, but 
prohibits assignments of tort actions, the 
Tenth Circuit distinguished an insurer’s right 
of equitable subrogation from voluntary 
assignment and held that a partial assignor 
or subrogor is a real party in interest in a 
tort action. The tort action against the 
primary insurer which originally inhered 
in the bus company passed to the excess 
insuter by subrogation. The bus company 
—no longer the real party in interest— 
was not entitled to bring the action.— 
American Fidelity and Casualty Company, 
Inc. v. All American Bus Lines, Inc. United 
States Court of Appeals for the Tenth 
Circuit. December 28, 1949. 33 CCH Avto- 
MOBILE CASES 62. 


Parking Unlighted Truck 
Gross Negligence 


A Tennessee court upheld a judgment for 
two motorists who crashed into the rear end 
of an unlighted truck standing on a busy 
highway. The unlighted truck created an 
imminent danger to travelers on the road, 
who had a right to assume that the high- 
way would be unobstructed and safe for 
driving at a speed of forty miles per hour. 
The truck owner’s negligence was gross 
and wanton.—McConnell v. Jones et al. 
Tennessee Court of Appeals, Middle Sec- 
tion, Nashville. Filed December 9, 1949. 
33 CCH Avutomopite Cases 127. 


Automobile 


Changing Tire at Roadside 
Not Necessarily Negligence 


Driver Purdy was not contributorily negli- 
gent as a matter of law in pulling over and 
parking on the divider strip at the edge of a 
country road in order to change a tire, and 
the driver of a passing vehicle which struck 
Purdy’s wife was not entitled to a directed 
verdict. The road was uncurbed, and Purdy 
had parked on the divider strip so that he 
could have a firm foundation for his bumper 
jack. The question of his negligence was a 
factual one for the jury. Purdy’s wife, who 
was struck by the passing motorist while 
she stood behind her husband, directing a 
flashlight on the tire, was entitled to assume 
that the passer would keep his vehicle under 
such control that he could stop within the 
assured clear distance ahead.—Purdy v. 
Kerentoff. Ohio Supreme Court. Decem- 
ber 21, 1949. 33 CCH Automosite Cases 138. 


State’s Liability for Torts of Militia 


A state’s waiver of immunity from lia- 
bility for the torts of its officers and em- 
ployees, and its consent to have its tort 
liability determined in accordance with the 
rules applicable to individuals and corpo- 
rations, did not subject the state to liability 
for damage sustained by a motorist in a 
collision with a truck owned by the New 
York Guard. Discussing the analogy be- 
tween a government and an individual, the 
court pointed out that there are inherent 
limitations in applying such a rule. If all 
the functions of the state were treated as 
the acts of individuals, and if the general 
waiver of immunity extended to all its func- 
tions, a state would be liable for acts of 
force and violence in defense of its terri- 
tory or in the suppression of insurrection. 


The decision involved construction of 
Section 8 of the Court Claims Act, revised 
by the legislature in 1939, which provides 
that the state waives its immunity “from 
liability and action” and consents to have 
“the same determined” in accordance with 
the same rules of law in actions in the 
supreme court “against individuals or cor- 
porations.” The court held that it was 
fundamental in the case of a sovereign that 
there is no liability under substantive mu- 
nicipal law for the acts of a sovereign in 
war, for the suppression of public disorders 
or for the creation and development of the 
instrumentalities to implement these func- 


221 








WHAT THE COURTS ARE DOING 


AUTOMOBILE 





tions.—Newiadoyn et al. v. State of New 
York. New York Supreme Court, Appellate 
Division, Third Judicial Department. No- 
vember 16, 1949. 33 CCH AvtTOMOBILE 
Cases 241, 


No Negligence 
in Permitting Radio on Bus 


Radios, a Texas court held, are not 
dangerous instrumentalities, peculiarly dis- 
posed to jumping out of racks or otherwise 
injuring passengers, and a carrier cannot be 
held negligent for permitting a passenger 
to bring a portable radio aboard. Radios 
cannot be compared in this regard to un- 
crated animals or explosives. In this case, 
a passenger was struck on the head by a 
portable radio which fell from a luggage 
rack, where it had been placed by a fellow 
passenger in violation of a rule forbidding 
radios to be placed in luggage racks. The 
rule, however, was not designed for passen- 
ger protection but to avoid numerous small 
claims for damage to delicate radio mecha- 
nisms. When the passenger had boarded 
the bus, the driver had attempted to per- 
suade him to check the radio in the baggage 
compartment, but finally permitted the passen- 
ger to bring the radio in with him on the 
condition that he would not place it in the 
rack. A judgment for the injured passenger 
was reversed.—Airline Motor Coaches, Inc. v. 
Caver. Texas Supreme Court. January 25, 
1950. 33 CCH AvrtomosiLte Cases 222. 


Extent of Bus Driver's Duty 
to Sick Passenger 


In assisting a passenger who became ill 
to alight from the bus, and in asking a 
pedestrian to summon an ambulance or the 
police, the bus driver handled the situation 
prudently and exercised feasonable care. The 
passenger’s wife alleged that her husband's 
death three days later from “cerebral 
hemorrhage, uremia and hypostatic pneu- 
monia,” was the result of the driver’s negli- 
gence in permitting her husband to fall to 
the floor of the bus, in failing to summon 
medical aid and in leaving him unattended 
on the ground during cold weather. 

When the passenger boarded the bus, he 
had asked the driver to discharge him at a 
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particular corner. When the bus reached 
this destination, the passenger was sitting in 
a sleeping position, and the driver reached 
back and shook him. The passenger started 
to rise, but fell to the floor. Assisted by 
another passenger, the driver helped the 
sick man off the bus and to a half-sitting, 
half-reclining position on the sidewalk. The 
driver then called to a woman across the 
street and asked her to summon an ambu- 
lance or the police. The sick passenger 
protested that someorre would come and 
pick him up, but the driver insisted that the 
police be called. The driver then continued 
on his route. The court upheld a judgment 
for the carrier, ruling that the driver had 
exercised reasonable care in making tem- 
porary provision for the comfort and pro- 
tection of the passenger who had become 
helpless and unable to care for himself.— 
Trichel v. City of Monroe, Louisiana. Louisi- 
ana Court of Appeal, Second Circuit. 
November 23, 1949. 33 CCH AvutomosiLe 
Cases 293. 


Not Looking or Listening 
at Railroad Crossing 


A motorist who ran into a barrier at a 
railroad crossing could not recover for 
damage to his car. Not only did the evi- 
dence indicate that the motorist was not 
looking or listening for a train but, with 
his windows closed, he was hardly in a-posi- 
tion to have listened effectively. 

The barrier was part of the railroad’s 
automatic signal system at the crossing. 
When a train approached, a traffic light over 
the crossing would change from green to 
red, lights on each side would start flashing 
red, displaying the word “STOP,” a bell 
would start ringing and the barrier would 
rise to a height of eleven inches and then 
lower when the train cleared the crossing. 
There was no evidence of negligence in the 
maintenance or inspection of the signal 
system, and the railroad was entitled to 
a directed verdict. Judgment for the motor- 
ist was reversed.—T ennessee Central Railway 
Company v. Gwyn. Tennessee Court of 
Appeals, Middle Section, Nashville. Filed 
January 12, 1950. 33 CCH AvutToMosiLe 
Cases 134. 
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to the clerk after it has served its purposes. 
The court clerk should then send a card to 
the hospital to call for the record. 

“15, The original record should be admis 
sible in evidence without any preliminary 
testimony if there is attached to it a cer- 
tification of the head or head of 
the hospital or of the person in charge of 
the record room, indicating that the docu- 
ment is 


assistant 


made in the 
regular course of business of the hospital 


the original record 

“16. In the event of an appeal, the hospital 
with the consent by stipulation of the par- 
ties to the action will provide a photostatic 
copy of the record, upon prepayment of the 
cost thereof.” 


Government 
and the Insurance Business 


This timely topic received comment in an 
address delivered in Pittsburgh on March 
6, 1950, by Mr. J. Dewey Dorsett, general 
manager of the Association of Casualty and 
Surety Companies. The portion of Mr. 
Dorsett’s discussion dealing with the sub- 
ject is reprinted here because of its general 
interest. 

“[A] ‘burning issue’ these days is the 
rapidity with which government is 
into the insurance business 
mere encroachment; it 


getting 
It is no longer 
rush. 
The trend toward state insurance began at 
about the turn of the century 
State operates at least one insurance pro- 
gram, operate more 
many states are seriously 


has-become a 
Today every 
several than one and 
considering en- 
tirely new ones, accompanied by either com- 
petitive or monopolistic state funds. 
of these programs insure the state against 
losses due to fire, employee defalcations, 
public depository failure, etc. Others pro- 
vide benefits for state employees and teach- 
ers. Still others provide insurance for the 
public, ranging all the way from hail and 
life insurance to workmen’s compensation 
and cash sickness-disability insurance. All 
of it could be written by privately operated 
insurance companies. 


Some 


“The Federal government is far deeper 
in the insurance business than most people 
imagine, including insurance men and women. 
Its programs range from those limited to 
Federal employees to vast ones which affect 
almost every citizen. Some of them provide 
coverage which privately 


operated com- 


Report to the Reader 


A REPORT TO THE READER—Continued from page 164 


panies do not offer; others compete directly 


with the companies. Thus, Uncle Sam not 
only provides workmen's compensation and 
retirement and disability protection for civil 
service employees, but he also insures crops, 
bank deposits, mortgage loans, old age, unem- 
ployment and life for every Joe Doaks 
and his family throughout the land. The 
first Federal insurance program was adopted 
in 1916, but the great majority were born 
during the ‘social-minded’ 

“Now from one 
end of America to the other, in the states 
and in Washington, for government to go 
all the way into the 


thirties. 


there is a hue and cry 


insurance business. 


One state is studying a program which 
would provide imsurance for everything 
from automobiles to people, most of it 


Several states 
are pressing for laws providing temporary 


under a monopolistic fund. 


benefits which also 
would be written under monopolistic funds. 


sickness and disability 


So let me repeat, government competition un- 
questionably is a ‘burning issue’ which must 


be faced without further delay.” 


Fire Insurance Terms and Discounts 


A study of the reasonableness of writing 
fire insurance policies for long terms at 
substantial discounts was released by the 
New York Insurance Department on February 
20. It was prepared by Deputy Superin- 
tendent Thomas C. Morrill, following an 
investigation extending over the last eighteen 
months. 

The no specific conclusions 
and recommendations. It at- 
tempts to present the ramifications of the 
problem rather than the answer, on the 
ground that if the term rule is to be changed 
it should be on the basis of a careful weigh- 
ing of all the evidence and consideration 
of all interests, 


draws 
makes no 


report 


Robert E. 
report to In- 


Superintendent of Insurance 
Dineen has transmitted the 
surance Commissioner Jesse L. White of 
Mississippi, Chairman of the Fire and 
Marine Committee, National Association of 
Insurance Commissioners, offering it for 
consideration on.its merits. Superintendent 
Dineen pointed out that the present study 
is a part of the Department’s long-range 
program in connection with the fire in- 
surance rate structure. 

Term fire insurance policies have long 
been written in this country on the basis 
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of discounts ranging up to twenty per cent, 
although in most other parts of the world 
such discounts are small or nonexistent. 
In the United States, term discounts are, 
with minor exceptions, stabilized at twenty- 
five per cent for each year after the first. 
This produces a 16% per cent discount on 
three-year policies and a twenty per cent 
discount on five-year policies. 

The report indicates that in 1948 com- 
panies doing business in New York State 
wrote $488,628,000 of fire insurance premiums 
on an annual basis and $742,492,000 on a 
term basis. “With two-fifths of the buyers 
paying one price and three-fifths paying 
a variety of discounted prices,” the report 
states, “there may well be concern as to 
whether either of these groups is enjoying 
an unfair advantage.” 


Pointing out that there is a natural antipathy 
to unfair advantage and to one buyer bene- 
fiting at the expense of the other, the re- 
port suggests that the combined pressures 
of the requirements of state rating laws and 
the national philosophy as expressed in the 
commerce and antitrusts acts should lead to 
a careful scrutiny of rating, underwriting, 
accounting and operating practices. We 
should be asking ourselves, the report adds, 
“whether term discounts are in fact dis- 
criminatory, whether they result in exces- 
sive, inadequate, or otherwise unreasonable 
rates.” 


The elements which may support term 
discounts include expense savings, interest 
earned on premiums, higher quality, more 
favorable loss experience and persistency of 
term business, and greater unearned premium 
gained on paid losses. As to expense, the 





report emphasizes the importance of con- 
sidering agency costs, and a chapter of the 
report presents a detailed cost-accounting 
study of the John C. Stott Agency, Norwich, 
New York, as an example of the type of 
agency cost investigation required. As to 
insurance company costs, attention is di- 
rected to the cost-accounting study now 
being made in the offices of the America 
Fore Group by Driscoll, Millet & Company 
of Philadelphia, acting as examiners for the 
New York Insurance Department. 


The report also calls for an investigation 
as to whether expense economies on term busi- 
ness do or do not vary* with premium size, 
pointing out that the saving in policywriting 
expense would probably be relatively in- 
significant on a large premium. 

Other portions of the term study deal 
with the historical development of term 
discounts, the effect of term policies on 
surplus and on rates and rate regulation. 
A tabulation is shown of the proportions 
and trends of term business. 


As an aid in consideration of means by 
which policywriting expense may be re- 
duced, a section of the study presents a 
detailed analysis of the procedures, relative 
merits and collateral considerations in con- 
nection with all of the principal methods by 
which policies are written and renewed in 
this country and in England. Time-study 
comparisons are shown for renewal cer- 
tificates versus renewal policies, and the 
continuous policy method, with renewal by 
premium receipt, which is used generally 
in England and to some extent in this 
country, is also described at length. 





NACCA LECTURESHIPS ANNOUNCED 


Mr. Samuel Horovitz, editor of the NACCA Law Journal, announces the 
establishment, by the National Association of Claimants’ Compensation Attorneys, 


of four lectureships: 


(1) in workmen’s compensation, (2) in admiralty law, 


(3) in railroad law and (4) in allied law which chiefly includes the common law 
as affected by workmen’s compensation, including subrogation cases. 

The association offers an honorarium of $250 to each professor and requires 
that the professor give at least two lectures during the year in any one of these 
fields and that the association be given the first option to publish the lectures in 
its Journal. The first two lectures in workmen’s compensation for the year 1950 


have already been assigned. 


The lectureships are being offered to increase the interest of law school 
professors in the rights of injured workers in all four fields covered by the Journal. 
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